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ON THE

PRINCIPLES

or

CRIMINAL LAW.

It has been acknowledged for & coneidernble time, that
our criminal laws require revision, and many changes
" have been' made in them with a.view to the more
effectual suppression of crime, as well as to: satisfy the
more humane spirit which increasing civilization never
fails to generate. Yet thess. amendments have been
more of the nature of alﬁtch on an old garment, or &
lean-to against an old building, than what it was natural
to wish for~namely, a taking away of useless parts, or
a reconstruction of them on the plan of the-original fabric.
Law, like other things, has its fandamental principles,
dnd he who would construct or amend & code must first
make himself well. a“c:rainted with those prin‘ciplez
otherwise he runs the risk of as signal & failure as woul
be erienced by the architect or mechanician who
should form his plans without a due regard to the fanda-
mental rules of his science: which are themselves derived
from the great laws by which matter is regulated. The
mechanician knows that the tendenoy of matter is to re~
ose, and that if miotion is to be communicated te
iction, gravitation, the pressure of the atmosphere, an
various other causes must be taken into account, and ac-
curately calculated, ere he can judge of the exterior force
required to overcome both the onﬂ:al vig inerti® and
the numerous interrupting causes. does s, and if he
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calculates well, he succeeds in producing the most beau-
tifubresults.

The legislator has to deal with a subject of a more dif-
ficult nature; he has not merely to study the laws of inert
matter and to calculate accordingly: but a fresh element
is introduced, whose tendency is not to repose, but ac-
tion ; and the well being of society depends on the giving
a right direction to this restless tendency. Laws, it is
true, have relation only to the actions which immediatel
affect the present state of things; but the actions whic
come under the jurisdiction of law, arise from deeper
sources, and have relation frequently to more distant ob-
jects than law can take cognizance of. The legislator
therefore must study the nature of man :—must investigate
those deep sources of action ; those ulterior objects which
frequently set all legislation at defiance ; and must make
these impelling forces as much a part of his calculation
as the mechanician would do the retarding power of fric-
tion, gravitation, &c. They are laws of a nature perfectly
different, but they are nevertheless laws of each nature
respectively; and cannot be disregarded without more
than a rish of failure. He who should calculate the force
of an organized being upon the same principles as that
of a machine, would deceive himselfi—he who calculates
the actions of an intellectual being on the same principles
as those of an animal will be equally deceived :—in each
there is a fresh element, and if this be overlooked, the
caleulation is worth nothing. The regulations required
for a nation of baboons would be very different from those
re%%ired for a nation of human beings.

hen complaining of, and seeking remedies for the
inerease of crime, it would be well if we asked ourselves
whether,' in our e islation, these conditions have been
sufficiently attended to’—whether the element of man’s
intellectual nature has entered sufficiently into the calcu-
lation ?—whether, in fact, our laws have not been more
fitted to the baboon nation already alluded to, than to a
set of beings acting from impulses which no law can de-
stroy or even repress; and led forward by motives which
on many occasions gain strength by opposition? The
animal crouches beneath the scourge, and is tamed by
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it;—man, feeling in himself a power which can set at
nought bodily influences, defies pain, and counts himself
ennobled by having borne it without flinching. This one
fact sufficiently shows that criminal legislation is not the
easy task which many suppose it to be. The greatest
revolutions the world has ever seen, have been brought
about by men who encountered, without hesitation, the
utmost rigor of severe laws, not hoping an escape for
themselves, but satisfied that their tortures and death
were sowing the dragon’s teeth from which armed men
would spring to sweep away the power under whose in-
fluence they had suffered. The legislator must learn to
know and tocalculate this interior f%rce, ere he can guess
what will be the effect of his laws.

I go farther :—the mechanician acknowledges laws im-
ressed on matter which it has received from a mightier
ower than his own; and he does not attempt to contra-

vene them:—he calculates rather on their unvarying
force, and his results correspond to his expectations. Are
we then to suppose that inert matter has laws, and that
intellect has none %—or are we to imagine that the mate-
rial world is regulated by a Power far beyond our own
and that the moral world is left to chance? This would
be poor logie. On the contrary, as the mechanician can-
not proceed without ascertaining the material laws of the
Creator, so the legislator, ere he can give force to his
regulations, must ascertain His moral laws. All creation
must lead to some object, and if the social be at variance
with the moral law, the irresistible tendencies of nature
will sweep it away. The legislator, therefore, must be
not only acquainted with the powers and impulses of the
beings g)r whom he legislates, but he must also endeavour
to penetrate the yet deeper arcana of the universe, and
arrive at the animus, as it were, of the Creator: for so sure
as there is a Creator, so sure also is it that there is some
object in creation: and this is no barren abstract doctrine
of schoolmen and divines, but a great fact which must
enter into all our calculations as a principal element, and
which will either strengthen or nullify our code, accord-
i%g as it i3 in accordance with, or contradiction to, this
objeot.

1 4



g THEORY OF

CHAPTER L
THEORY OF CRIMINAL LAW.

WHEN we enter on the consideration of a:code of laws,
three questions naturally arise in the mind: they embrace
the whole subject, and the true answer. to them: forms
the science of legislation.

1. By what right does man control his fellow man, and

abridge a part of his natural liberty ?

2. What is the object proposed by this control?

3. What are the means best adapted to the attainment

of the object proposed *

In order to the due consideration of the first two ques-
tions, we shall have to dismiss from our minds any fore~
gone conclusions drawn from actual {rraotice, and to recur
to the fundamental principles of all law, which are alike
for all countries and all tme.. The modifications which.
circumstances call for, form the answer to the third,
which, if duly given, ought to be the practical result of
the previous mqui:ly. ad it always been so, we should
not now be calling for reformsand alterations in our code;
and although so brief an attempt to lay down the philoso~
phy of law will probably be an imperfect one, still some~
thing will have been done if some arrangement be given'
to the subject, so as to make it assume the form of a
science, rather than an empirical practice of applying&
remedy to the evil as it arises, without inquiring what:
has caused it; and thus incurring the risk of increasing;
instead of remedying it.

L
By what right does man confrol his fellow-man?

“The absolute rights of man,” says Blackstone, “eon-
sidered as a free agent, endowed with discernment to
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know good from evil . . ... are usually summed up-in one:
general appellation, and denominated, the natural liberty
of mankind.” What then gives one man or body of men
the right to abridge this li%)eny? Blackstone goes on to.
say that man, ‘ when he enters into society, gives up a
part of his natural liberty as the price of so0 valuable a:
privilege.” I am inclined, nevertheless; to think that
this, though- true in' the main, is not the exact definition
which we require, either of rights or of their limitation.
For we shall find that this natural liberty never has ex-
isted, from the time that a child was born into the wonld,.
since its weakness and inexperience necessarily place it
under the control of its parents; and what right can be
natural which is not inherent from the first? We should
laugh at any one who talked of the natural liberty of an
iofant, unable even to walk.

We must seek then for some other definition of right
than this of mere liberty, and we shall probably find xrt.%)y
an inquiry into the state of this very infant. It is born by
no choice of its own; then the Will by which it is consti-
tuted as it is, has some design in so constituting it: some
aim and emi of existence are assigned to it: for I am not
here to argue the existence of a Creator; that has been
done elsewhere.

If the being, be it what it may, have some end of ex~
istence assigned to it, then the accomggshmem of that
end is its natural rigfxt, and so far as i of action is
needful to this end, it will form a part of the claim of
' natural right, but no farther. Man being an intellectual
animal, the end of his existence can be attained only by
the complete development of his nature in both its Slnrts H
and he who abridges him of any means by which this is
to be effected, does him a wrong; but the parent who
abridg;as the' natural liberty of the child so far as to Erm
vent him from maiming or destroying himself, does him
no wrong, but the contrary: and this relation of parent
and child being universal, and from the beginning, it is
plain that unrestrained liﬁeny' is not the complete sum-
ming up of the natural rights of mankind. But the infant
has %xe natural right of arriving at the due development
of the two paxts of his nature, corporeal and intellectual,
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and from this other rights are derived: he has a right to
food, to shelter, to protection from violence, to instruction.
These, whilst helpless, it is the parent’s duty to bestow,
and these, when grown to an age that enables him to
make his own claim, and seek his own perfection, he
endeavors to obtain, because he feels them to be abso-
lute conditions of animal and intellectual existence.

A right cannot be withheld without doing a wrong: if
a man have by his industry provided himself with food
and raiment, and another attempts by violence to deprive
him of it; the first, possessing a natural right to these
things, has also a natural right to resist the being dispos-
sessed of them: if he be mot strong enough himself, he
seeks the aid of others to make the resistance effectual;
and hence arises the first rude notion of social law, as we
find it practised among simple tribes, in patriarchal times.
Thus, when Lot and his property were carried away, his
uncle Abraham armed his servants, and with the aid of
three of his neighbors, pursued and rescued his nephew .
and his effects. War is only another form of this rude
justice, continued to our day: it is the repelling violence

ylvioience where the party cannot be made to submit
to law. :

The right then of abridging the liberty of our fellow
men by the establishment of social law, springs out of the
very constitution of our nature, which, having a certain
end to accomplish, has the rigilt to fulfill it, and conse-

uently to resist any attempt to impede this fulfiliment.

an’s wants are the same; all need food, shelter, &c.;
but the physical strength of the different members of the
great human family is very unequal: numbers therefore
unite to effect what, singly, would be beyond their power;
and some rude form of legal jurisdiction is at last devise
to remedy the state of warfare which necessarily arises
out of individual violence and individual self-defence.

The form of parental rule is that which man is earliest
and best acquainted with, and thus in early times the
transition from patriarch to prince was easy. In Asia that
form still exists, and the magistrate for the most part is

ided by no law save that which is supposed to exist in

e heart of every man: but in more northern countries,
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where the greater difficulties of soil and climate kept men
more dependent on each other for assistance, and conse-
quently in nearer neighborhood to each other, the fathers
or elders of the tribe formed a kind of council, and their
decisions were held binding on the whole, or if resisted
by one or two, were enforced by the rest: and this for the
most part was the origin of our unwritten or common law:
since among the German nations, from whom we are
derived, though there might be one chief for war, who
rformed the functions more of a general than a king,
is decisions as to right were never given merely on his
own authority, but were made valid by the consent of his
council of old men. And such a decision was likely to
be satisfactory where the people were simple, and the
relations of society very little complicated ; for it was that
of men of comfpetent experience and integrity, who were
past the age of passion, and not ersonaﬁy interested in
the sentence; =0 that, on the whole, the German tribes, if
we take the testimony of Tacitus, were not ill-ruled.
This state of things, however, necessarily ceases alon,
with the simple state of society to which it belongs, an
then the people usually call for a written code which may
meet their new exigencies, and be less liable to doubt
than mere verbal decisions handed down by tradition:
and thus arises statute law.

IL
What is the object proposed by this control?

If the origin of the right to control our fellows has been
truly stated, the object of this control will not be difficult
to giscover. Societty generally, in order to avoid pett
wars, takes on itself the protection of those who submit:
themselves to its ordinances, and these ordinances are
therefore directed to the securing those rights which man.
is justified in defending, because they are indispensable:
conditions of the development and perfection of his na~
ture. And this right to the development and perfection
of his nature is coeval with his very creation: for all
things made by an intelligent Will are made with an ob.
ject, and that object is not accomplished till the thing:



made is perfect of its kind. Man therefore may justly
claim this perfection as his first great right, and his double
nature calls for the means of a.double development. The'
rights derived from this first and great right therefore are

1. Security in life-and limb.

2. Security of possessions requisite to his nataral wants.

3. Instruction in childhood and: freedom in manhood,

sufficient for the development of the rational mind.

These are the securities which' ought to be afforded by
the control of social law, and: it has no other legitimate
object than the affording these securities; for man does
not submit himself to control merely to please others, but
for the sake of being uninterrupted in the pursuit of the
great aims of his existence.

The security of person and property against violence,
—for no violation of the right of free thought can take
place whilst these are secure,—being the great object of
social law, it follows that it has noright to inflict penalties
for any other purpose than to secure those rights; and its
enactments therefore must have in view the prevention
rather than the punishment of crime. For it is no benefit
to the injured man that he who has injured him should:
suffer in his person for what he has done, but it is a benefit
both to him and to society that the criminal shall be pre-
vented from repeating his offence, and that others shall
by his example be deterred from attempting it. On this
point Blackstone is very explicit. ¢ The end or final cause
of human punishments,” says he, ¢is not to be considered
in the ligﬁt of an atonement or expiation for the crime
committed . . . but as a precaution against future offences
of the same kind,”* and again he observes that the due
measure of punishments waiil be merely ¢ such as appear
best calculated to answer the end of precaution against
future offences.” And this principle is recognized in
Practice to a certain degree, for since it is evident that a
{oung child is incapable of being deterred from ill-doing

y the dread of legal penalties, owing to his inexperienca,
which prevents him from well knowing that there are

* Blackstone, Comm., book iv. c. 1.
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any such, it.is not until an infant attains the age of seven
iyears that he is by our English law held at all answerable
Jor his actions to saciety, and if he commit a felony he is
.not punishable by any criminal prosecution whatever.*
It aglpears therefore that both rational philosophy and
_English law equally disclaim the idea of vengeance in any
procedure of criminal, or, as I have called it, social law;
and it may be farther stated that where the crime affects
only the individual himself, however deep its dye, social
Jaw has no concern with it. The correction of the crimi-
‘nal, in this case, is cared for by another and higher judg-

-* But- h the principle be thus far acknowledged by En-
glish law, it has been strangely confused by the leia.l ractice
with regard to the next seven years; for then it is held, that if
-the attendant circumstances prove that the child had a guilty
knowledge that he was doing wrong, he is liable to the penalty
of the Jaw; and there is a case in the books of a child between
the ege of eight and nine years, who was tried and hanged for
-the crime of arson, committed with feelings of revenge, and
executed, it is said, with considerable craft and cunning. But
here it is obaservable that if the objeet of law be prevention of,
not vengeance for crime, the capital punishment of one preco-
cious child which conld have no probable beneficial influence on
other children, is not justifiable; though some minor penalty,
which tended to the reformation of the offender himself, might
be not only justifiable but desirable. The want of any acknow-
ledged general principle on this subject, ssems to have beea felt
in another case, whicg occurred in the year 1748,.of a boy aged
ten years, who murdered a little girl of five years old, by, ac-
cording to his own confession, taking her out of bed, and carry-
ing her to some distance, where he killed her with a large knife
.he had found about the house, cutting and mangling the body in
a moat barbarous manner. He then 'buried it in a dung heap,
placed the straw which was stained with blood under the body,
and covered it up with what was clean. The boy was convicted
-at the assizses; and a report of the evidence given was submitted
to -the judges, who unanimously agreed that #0 many circum-
-stances in the report were undoubtedly tokens ef what Chief
Justice l;hlo calls a ¢ mi.ch:_evouc di-lotetion,‘:;:mt th:{ boy was
eertainly & pro; subject for capital punishment. However,
—nowithmll&ngpet;il opinion, thepl:oy was reprieved from -time
time, and was-finally in 1767 pardoned, upon cendition of his
-emtering immodiau{y into the sea service.~Vide Russell on
Crimes, book i. chap. 1. :
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ment, from whose penalties there is no escape, for they
arise from the very constitution of his nature: but social
law has only one proper object, i. e., the protection of in-
dividuals from a deprivation of their rights by the violence
of others. Thus a man may give himself up to drunken-
ness, but if he stay in his own house and cause no annoy-
ance to others, social law takes no cognizance of his
misdoings, though he suffers lar%ely the penalties which
the law of nature is wont to inflict on its violators, i. e.,
loss of health, of senses, and even of life itself. Neither
is a man amenable to legal punishment for corrupting the
moral character of another person, if the person thus se-
duced into wrong doing be a willing agent ; unless indeed
the immorality be of a nature to injure the person or pro-
perty of others, in which case the instigator suffers the

enalty of an accessary to the crime, not of 4 seducer of
nnocence: for the law is only framed o prevent meén
from being involuntarily deprived of any natural right,
since law, which is the expression of social man’s aggre-
gate power, can only represent some right posséssed by
the individuals who form that aggregate; end we have
already seen that the rights which man, for the sake of
peace, has vested in the magistrate, are those of self-pre-
servation, and defence from violence: for if any case ocour
where the aid of the magistrate cannot be called in with
sufficient promptitude, then the man resumes his natural
right of self-defence, and may, without erime, repel vie-
lence by violence * .

* Thus, generally speaking, no provoeation, however great,
will justify the killing of another, for if the latter have comgrigted
an offence, he is amenable to society, to whom the other party
is taken to hav® implicitly reljnquished the power of judgrhent
and punishment. But if there be not time to call in the assist-
ance of the law, then the killing is justifiable. Thus if a person
attel}l:pt to rob or murder another 1;3 the l;ighvlvay or in a dwell-
ing house, or aitempt to enter a hiouse burglariousl night
and be killed in the attempt, the slcier will be ncqlnyitl:eyd and
discharged, and not only the party whose person or property is
thus attacked, but his servants and other members of his family,
2nd even strangers who are present at the time are equaily jus-
tified in killing the assailant. So a man in defence of his houte
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The above-mentioned principle, that the corrupting the
morals of another is not an offence amenable to social
law, is especially recognized in our English law respect-
ing the seduction of females: for though a man may thus
plunge a woman into the most hopeless misery, and thus
commit an enormous moral crime; yet inasmuch as she
'was a consenting party, social law affords her no remed
for the wrong which it was at her option to a¥oid, th
it inflicts the severest penalty on any who shall dare to
effect the wrong by violence. And though the father be
allowed in some cases to sue for a remuneration of his
pecuniary loss, that is not upon the ground of the sorrow
and shame bronght into his family by the act of the se-
ducer, but on account of his being deprived thereby of
the services of his daughter; to which he is considered
to have a legal right* And though occasionally the con-
sideration of the moral turpitude of the offence may influ-
ence the feelings of juries so far as to enhance the damages
awarded, yet in fact, this siretch of power in the jury 18 a
deviation from the principles on which social law is
founded. And it will be evident on consideration that
this limitation is grounded on the immutable principles
of mora]itg: for he who abstains from crime merely on ac-
count of his fear of its ill consequences to himself on
detection,-is not a virtuous, but a selfish man; and there-
fore it is useless to attach penalties to moral transgressions
‘as such. The motive, and that alone, constitutes real
goodness ; and the man will be equally base whether he
indulge his passions, or restrain them, solely under the

is justified in killing any one who seeks to dispossess him of it.
But if the crime sought to be committed against him be of a less
heinous nature than those above-mentioned, as, if his pocket
‘were picked, or his hen-roost about to be robbed, he would not be
justified in killing the thief. Wherever the emergency is not so
great as to prevent recourse being had to the law, the adminis-
tering justice by a man’s own hand becomes itself an offence.

* If no act of service can be proved, or if the danghter be at
the time in the service of another, the father has no remedy
whatever. Thus when the crime usually is of the worst kind,—
that of the master seducing an apprentice, the common law of
England affords no remedy.
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influence of fear. The hope of impunity is.all that would
be needed to make such a man a villain. Legal penal-
ties, therefore, are of no farther avail than as they may
tend to defend the worthy from the fraud or violence of
ther?lrd: they are useless towards the cultivation of moral
worth.

Theoretically, therefore, a8 well as practically, it is
evident that social and moral law must be founded on
different principles #* but though virtue cannot be enforced
by statute, it is of importance the enactments of legis-
lators should never be in opposition to that law which is
written in man’s heart by a yet Greater Legislator: for
should this be the case, it will in the first place be ineffi-
cient; and next, it will become so odious as probably to
involve the overthrow of the government, as well as the
contempt of the law. The rules of jurisprudence, there-
fore, must be in some degree limited, though not alto-
ﬁelher guided, by those other and higher rules which no

uman law can supersede. And in proof of this we shall
find,—on tracing the history of those laws which have
been most daringly contemned,—that they have either
offended against some grinciple or feeling which man’s
better part -holds sacred; or they have ‘been matters of
conventional crime only.+

No penalties have been mare severe than -those
attached to the crime of high treason, yet their savage-
ness has never prevented wise and honorable and amia-
ble men from encountering them: -s0 many indeed of
the omaments of thejr age and countr{ehave perished
thus, that were a list of their names to be here given, it
would seem rather a selection of the most worthy than
.an enumeration of criminals. And why is this? Because
‘whilst a government secures men in the elx;joyment of
their rights, none are.tempted to rebel; but if it become
corrupt or oppreesive, the best are ‘the first to be shocked

*.8o.different, that in social law it is.the infent to do an act,
not.the motive on which it is done, which. forms the crime. In
the moral law the very reverse is the rule.

1 As in the resistance to the payment of tumpike tolls which
gave rise to the Rebecca riots in Wales.
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at it, and then it is the part of a disinterested and high-
minded man to disregard personal dangers, and throw
himself into the breach to win safety and happiness
for his country, even at the price of his own life. Trea-
son, therefore, has never been held a dishonoring crime,
and its penalties, severe as they are, have been set at
nought. The motive, which was felt to be a noble one,
took away the odium of a breach of the law.

As severe as, or even more 8o than the laws against
high treason, were those against heresy, and they too
were met by a spirit of even more determined resistance:
a resistance which, though most generally passive, was
80 persevering, that finally it vanquished opposition ; and
these enactments have been discontinued. It was wise
to do so, for the man who thinks he has discovered the
truth, feels it to be a duty to his God and his fellow-crea-
tures to make it known, and against such a feeling penal
statutes are unavailing. From the blood of one martyr
twenty spring up. It is evident, therefore, that the mo-
ment that social law attempts what is beyond its province,
the feelings of mankind rebel against it, and it becomes
wholly nugatory. This should be kept in mind in all
1 enactments, for it effactually marks the limits within
which they ought to be confined.

To sum :‘]iv in brief this part of the subject, it appears

1. That all existing beings, having some aim and end
of existence, have a right to the means for the due per-
fecting of their nature, 8o as to accomplish that end.

2. That they have consequently an inherent right ta
defend themselves against any violence which prevents
this; and, if weak themselves, they may, and must seek
the aid of others in order to this defence.

3. That to put an end to the warfare thus engendered,
which was an evil to all, law was resorted to, and to it
was delegated the right of repressing violence, so as to
render individual self-defence in great measure needless.

4. That social law therefore directs its enactments
towards the securing those under its jurisdiction from acts
of violence which may deprive them of the means or the
liberty to pursue the ends of their existence. It is conse-
quen;ly preventive, not vindictive.
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5. That the moral law, being immutable and unceasing.
and enforced by penalties peculiarly its own, inflicte
with unerring certainty, even if undetected by man, dis-
dains the support of social law; but social law cannot
stand without the aid of the moral law, and if, by unwise
legislation, they are ever placed in opposition, social law
will be inefficient. :

If these principles be acknowledged, and it is not easy
to avoid acknowledging them, it remains now that we
examine the code of criminal jurisprudence bg their aid;
and if we do not find its provisions in accordance with
them, to point out how they might be made so; and this
brings us to the third question.

IIL

What are the means best adapted to the attainment of the
object proposed?

In the earliest period of legislation there was an en-
deavor to accomplish two objects in all criminal pro-
cedure: t. e.,compensation to the sufferer, and punishment
to the offender. But, in the very nature of things, the
worst injuries are those which admit of no compensation ;
and then among rude nations arose the idea of the com-
pensation of revenge, and the law inflicted on the per-
petrator a penalty of the nature of the violence he had
committed. Thus in the very earliest period of law, its
true ob{ect, prevention of crime, was frequently, if not
wholly lost sight of, and a vindictive pursuit of the criminal
was encouraged. This vitiation of the first principles of
law by substituting revenge for self-defence, has never
been entirely effaced from any code; and still, even where
the law does not require it, we find sentences frequently
influenced by this false conception of the object of criminal
jurisprudence, and proportioned rather to the extent of the
damage done, than to the nature of the crime attempted.

When the impossibility of compensation to the sufferer
became evident, the next attempt wasto prevent crime by
the severity of punishment; but in proportion as the
penalty is severe, the cunning used to evade it is quick-
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ened, and the disinclination to prosecute or to convict
increased; and if the art of the criminal and other chances
should arrive at the point of making the chances of pun-
ishment less than those of gain, the penalty loses its terrors
from its uncertainty. Capital punishments thus became in-
effective, and during the latter end of the last and the pro-
gress of the present century, legislators, finding that laws
of such severity were both shocking to humanity, and inef-
fectual in repressing crime, have in different countries de-
vised various expedients as substitutes for the punishment
of death.

I. Imprisonment,

II. Forced labor,

III. Deportation to distant colonies,
have been adopted under different codes; but all these
expedients are open to serious objections, and still crime
increases.

Before we proceed farther, it may be well to take a
brief survey of these methods of punishment, and see
how far they are adapted to the end which should be pro-
posed in all legal penalties.

L. Imprisonment. This is varied in its forms, and may
be subdivided into

1. Simple imprisonment,

2. Imprisonment with hard labor,

3. Imprisonment with a prohibition of communication

bg'speech with other convicts,

4. Solitary confinement.

1. Simple imprisonment, which, till lately, was the only
kind of imprisonment made use of in England. In this
case the convict, be his offence what it may, falls at once
into company with persons of the worst description, for a
crowded jail will not allow of classification ; and the child
committed for some trifling offence, and the hardened
thief, or receiver of stolen goods, meet in the yards of
Newgate as if the young offender were absolutely sent
there in order to be instructed in crime by those who have
passed through all its grades,* and this is the first evil at-

#* ¢ At one time, early in 1830,” says Mr. E. G. Wakefield, in
s work I shall have occasion to quote again, ¢ there were half
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tending it as regards the young: but even if the convict
be not young,—even if he be enough advanced in crime
to run no hazard of farther contamination,—still imprison-
ment merely is useless, unless as a preventive measure,
namely, in so far as by shutting the man up you prevent
him from pursuing his guilty course during the time he is so
confined; for when the term of his confinement is over he
returns to the same companions and the same temptations;
his body is less fit for exertion, his character is blasted,
and his chance of obtaining an honest livelihood decreas-
ed by both these circumstances. He is set free in the
midst of a dense population, where even the honest can
scarcely obtain employment; and no course seems open
to him_ but that from which he has been snatched for a
time. What wonder that he returns to it? Observing the
inefficiency of this plan, our English legislators have now
generally changed 1t into )

"_2. Imprisonment with hard labor. This is, of course,
more irksome to the thief, and therefore may be supposed
to deter from crime in a certain degree; but beyond this
there is no benefit attending it. The chance of corruption
by ill companf' is the same; the tread mill is an enervat-
ing kind of labor which does not prepare a man for
working cheerfully when he leaves the prison; and all

a dozen boys in the school yard of Newgate; and during their
confinement a man who had not been suspected before, was con-
victed of receiving stolen goods. This man happened to be
placed in the yard next that of the school; and I heard many
conversations between him and the boys; and afterwards, when
he leRt the prison, frequently questioned the boys about him.
Altogether I learned that for several years past he bad been in
the constant habit of visiting a coffee shop attached to a boy-
thieves lodging house . . . and suggesting to them all sorts of
robberies, the plan of which it was his business to concoct. My
attention was first directed to bim by seeing him give money to
the boys; and I soon found that these presents were bribes for
their silence. He passed for a religious man with the keeper
and chaplain ; always attended chapel with an air of great devo-
tion, and generally snatched up a Bible when any officer of the
prison was likely to observe him.>—Wakefield’s Facts connected
with the punishment of Death,p. 26. In thisinstance the tempter
had fall scope for his seductions in prison aswell as when at large,
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the difficulties which a discharged convict must necessa-
rily have to encounter fall on him with the same weight.
These considerations have led to a farther change, and
3. Imprisonment with a prohibition of communication
by s;)eech with other convicts, called “The Silent Sys-
tem,” has been adopted in the United States of America,
and lately in the Model Prison of Pentonville. Here,
corruption from the society of other convicts is entirely
recluded, and the prisoners receive instruction calcu-
ated to enable them to maintain themselves by honest
industry when they leave the prison. This is a great
improvement on the old system; but this too is not free
from weighty objections: for man has been placed by his
Creator in a varnied scene, calculated to develop al{ the
faculties and capacities of his nature, and the very de-
scription and regularity of such a life deprive him of &
rt of the better discipline appointed for him by his
Aaker. The sight of his fellow-creatures, indeed, is not
denied him, but he cannot hold the intercourse which
gives man a greater interest in others than himeelf. The
man condemned to silence for a year or two necessarily
becomes a selfish man: what is the grief or pain of an-
other to him? He sees it not,—he hears it not,—he may
guess indeed that it is felt, but few of us voluntarily con-
template suffering, and the silent man will soon restrict
his thoughts to his own affairs merely: the regularity of
the employment, and the certainty of food and raiment,
leave the mind but small exercise, till at Jast the pains,
or impulses, or appetites of the body become the predo-
minant objects of contemplation, and all the better motives
which should lead to better actions, are rather weakened
than strengthened by this mechanical sort of life; and the
remark made upon monasteries, probably with great
truth, that the absence of external communications, and
the sameness of the life then led, give the bodily apge-
fites a disproportionate power over the recluse who has
nothing to draw his mind away from them, will be in
great measure applicable to this system also. It is in the
activity of constant and varied occupation that the voice
of the animal nature is unheard, and the spiritual has the
best chance of recovering its rights; and it is by the colli-
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sion with other minds, not by the unvarying return upon
our own, that this better part of man acquires power to
control the animal propensities and to take that place in
cregltlion which the human race was originally destined
to fill.

4. Solitary confinement. This is open to all the objec-
tions which attend the silent system ; but it has also many
peculiar to itself. It has been tried in other countries to
a much greater extent than it ever was in England, and
therefore ¢ its working,” asit is called, is well known.
None are now ignorant that if it be prolonged, both health
and sense fail under the terrible infliction, but it is liable
to a still farther, and very grave objection: for though in
itself so pregnant with evil, it is not terrible in perspect-
ive. Every one has been alone for a few hours, or a day
or two perhaps, and he thinks nothing of it: he will be
fed and clothed without labor or pains on his part; what
cares he for being a little dull? for this is all that he anti-
cipates from solitary confinement. Thus it does not ope-
rate to deter from crime by the dread it inspires, and the
man probably incurs it witill reckless hardihood; it leaves
him a maniac or an idiot!

II. Forced labor. This too has been adopted more in
other countries than in England : but this again, like soli-
tary confinement, does not seem frightful, whatever it may
be in fact. Labor is no evil to the working man ;—the
chains to the ankles do not appear to be so great an evil
as they really are;—and besides all this, it is an unequal
punishment ; for the shame of being thus exhibited to the

ublic is nothing to the hardened villain, while it is heart-

reaking to the more sensitive offender. Reform of the
individual under such circumstances is hopeless: the only
;:_a.felt')f' to society therefore consists in putting on the chains
or life.

III. Transportation to distant colonies, which has been
mainly adopted in England as a minor punishment, is
hardli' less open to animadversion; for first, during the
very long voyage to Australia, the part of the world which
has been selected for this purpose, the impossibility of
classification affords ample room for the more hardened
to finish the work of corruption in those minds where any
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good remains; and next, the punishment itself is by cir-
cumstance rendered exceedingly unequal both in its
effects on the criminal, and its influence on the minds of
others in the way of deterring from crime. For a lon

time the only object of this kind of punishment appeargg
to be that of putting offenders against the laws out of
sight: they were a defect in the body politic which was
to be hidden, and what their condition might be when
removed, or what might be the state of society where the
main population consisted of such persons, was little
considered. Within a short time, however, there has
been a considerable amendment in this respect, and Lord
Stanley’s order, whereby convicts are classified, 80 as to
give them a hope of obtaining benefits by good i)ehavior,
has done somet ing towards the introduction of a better

stemn *

Still, notwithstanding these attempts at amendment, the
system of English criminal law is not founded on any
general principles which can enable it to work usefull
as a whole; in proof of which we have only to consult
the credited returns of trials and convictions.  Crime has
increased in a quintuple ratio as compared with the
population, for it appears from official reports that durin
the four years ending Dec. 31st, 1842, the population h:
increased only four and a half per cent., whilst crime, as
compared with the average of the four previous years, had
increased 247 per cent., thus giving a clear increase of
20 per cent. .

As asystem which has existed long is usually reviewed
with a degr® of reverential affection by those who have
grown up under it, I shall endeavor in the two following
sections,

1. To show the practical working of the present system
of criminal law.

2. Togive a sketch of such an amendment of it as may
render it conformable to the great principles of all social
law.

* Vide Appendix, where the order is set out.
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CHAPTER II.
PRACTICAL WORKING OF THE PRESENT SYSTEM.

Or the above-mentioned three classes of punishment,
only two are usual in England, for confinement in the
hulks is generally only preparatory to transportation: these
two are

1. Imprisonment with or without hard labor,

2. Deportation to distant colonies.

The first is allotted to all minor offences, and to some
even of a more heinous character. For a first or small
offence the imprisonment is usuall{ of short duration, just
enough to remove the dread which was felt in contem-
plating it from a distance, and to introduce the prisoner
to able instructors in the arts of depredation. The follow-
ing passage from the work already quoted offers, it is to
be feared, but too true a picture of the evils attendant on
the present plan of imprisonment for small offences.
‘ Newgate itself,”’ says the writer, ‘s the great nursery
of capital crime;” but “London abounds with smaller
nurseries of petty offences. ..I had the opportunity of
strictly examining more than a hundred thieves between
eight and fourteen years, as to the immediate cause of
their becoming thieves, and in nineteen ®ases out of
twenty it appeared that the boy had not committed his
first crime spontaneously, but had been persuaded to
commence the career of thieving by persons whose busi-
ness it is to practise this kind of seduction. The most
numerous class of such seducers consists of experienced
thieves, both men and boys, whe look out for boys not
criminal, to whom they represent the life of a thief as
abounding in pleasure. e object of these representa-
tions is, to obtain instruments with which experienced
thieves may commit robberies with less danger to them-
selves.” Tﬁe writer goes on to describe the nature of the
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places where boys are trained for such purposes, and
adds, “Let twenty boys selected by the Newgate school-
master be from time to time discharged from prison, and
every one of them shall straight proceed to one of these
est houses, shall leave it with money in his pocket, and,
if watched, shall be seen to pursue the sort of career
which I have described. I know the fact to be, that the
ater number of the smallest boys discharged from
ewgate for want of prosecution or evidence, or after
undergoing a sentence of whipping, do instantly proceed
to a place of this description, as to their home, and at one
time I knew the names and addresses of more than
twenty persons who lived by this villainous trade.”*

In confirmation of this statement it may be ddded, that
of the 3625 convicts sent on board the hulks, in the year
ending Dec. 31, 1841, only 1451 were not known to have
been 1n prison before. The numbers stand thus —t

Not known to have been in prison before - 1451
In prison before - - - - - - 487
Previous conviction - - - - - 1625
Been in Penitentiary - - - - - 10
Transported before - - - - - 52
3625
Of these there were
Under 10 years of age - - 3
10to 15 - - - - - . 213 % 1174
15t0 20 - - - - - - 958
20t030 - - - - - - 1612
Above30 - - - - - - 839

Thus it appears that very nearly two-thirds of the
whole number were persons who had undergone a train-
ing in crime; and that of the above stated gross number,

.1174 were under twenty years of age. In all likelihood,
therefore, nearly half the number of those under twenty

* Facts relating to the Punishment of Death, by E. G. Wake-

field, Esq., p. 16—23. .
t ’v].':ﬁ ’Cappor’c Reports on Convict Establishments, 1842,

e 10,
pag 3
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had already been in prison or convicted one or morve
“times. A more fearful testimony as to the worse than
inefficacy of the present system could hardty be given.

It is a fact so well known that I need not here give
proof of it, that the greater part of those who incur the
penalties of the law are from the poorer classes; we can-
not therefore avoid the conclusion that poverty and igno-
rance are the chief predisposing causes of crime; but
poverty-can never be entirely removed, and it ie to be
‘doubted whether we have yet adopted efficient means
for remedying the mischiefs of ignorance. It cannot be
‘too often repeated, that reading, writing, and a slight
tincture of -arithmetic, with ‘the repetition of some ques-
tions and answers learned by rote, do not constitute edu-
cation. The school may teach these; bat the actual
education—namely, the formation of habits of thought—
remains in the hands of parents, or companions, and,
as the world is at present constituted, is in great measure
the result of circumstances. The mode of thinking of the
people has not yet been cared for by the legislature: and
the apparent acquirements of children in schools as they
are at present-managed, serve only to blind the eyes of
those who endeavor to ascertain the mental state of the
poor; for too frequently under this seeming quickness we
shall on inquiry find an ignorance which would surprise
those not accustomed to mix with the lower classes. I
have within these few years visited workhouse schools,
where a regular system of education is supposed ta be
carried on; but I have universally found that it censisted
of mechanical instruction only; the mind was not culti-
vated, and it was a rare thing if any child could go a

“word beyond the meré formula which he had ¢ommitted-

to memory. I have examined children from national
free schools, and with deep regret have found myself
obliged to come to the same conclusion. 1t is not there-
fore by this- mechanical edueation that we can hope to
counteract theincitements to crime presented in so many
-ways ta the poor man.

_ There has been so much party spirit &xcited by the
-Aot for the amendment of the Pooriaw, that I'come to
this subject with regret, yet in consideration of the incretse
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of crime during a period of eonsiderable duretion, ba-
lanced only by a decrease during the last two years,
which is quite insignificant when compared to the whole
mass,—it 18 not possible entirely to pass ‘over so large an
element in the condition of the poor,* and though I am
by no means inclined to assert that robbery is usually
attempted in order to reliéve want, for I believe the expe-
rience of all who have watched the state of the poorer
classes will contradict this, yet I believe it to be generally
the consequence of the state of mind which want engen-
ders, and to this the mode of administering relief of late
years has largely contributed. - The poor man has a right
to this relief given him by law; but the same law which
confirms his right, requires that he shall be put to every
sort of inconvenience in endeavoring to obtain it. He
‘must walk long distances, or if the husband be ill, the
wife must do so to the neglect of all her home duties:
medical advice, when obtained at the cost of walking
fourteen to fiteen miles, often comes too late:f or if the

* The following is the table officially given of the criminal
_commitments during eight consecutive years :

1836 —— 20,984
1837 —— 23,612
1838 — 23,094 '
1839 —— 24,443 -
1840 ——= 27,187
1841 — 217,760
1842 — 31,309
1843 —— 29,591

To which may be added a decrease of ten per cent. in the
committals during the year ending Dec. 31, 1844, upon a com-
parison with those of the preceding year. The new poor-law
_came into operation 14th Aug., 1834. In that year the propor-
tion of crime to population in England and Wales was 1 in 619,
in 1843 it was 1 in 637!

+ It is a fact within my own knowledge that a poor man hav-
ing been taken ill with inflammation of the Jungs, the attendance
of the medical practitioner could not be obtained in lesa than
.48 hours. By that time the disease had made too much progress
for medical aid to be of any avail, and the man died almost im-
‘mediately after.

7



28 PRACTIOAL WORKING

sick man be removed to the workhouse, the kindly atten-
tion of wife and children is denied, and mental is added
to bodily irritation, sometimes with fatal effect. If the
removal to the workhouse be the consequence of want of
work, the parents and the children, the husband and wife
are separated; low diet is added to imprisonment,—
for whatever name be given to it, such is the confinement
in the workhouse, de facto,—and the man, wounded in
mind and lowered in constitution, leaves the asylum for
want, offered by the publie, a far worse member of society
than when he entered it.

It is in vain that political economists determine to treat
of man asof an animal only ;—if he could be reduced into
that state, the world would need that a new race should
be created to assume dominion over the most cunning and
ferocious of all animals; but by the rule already laid down,
in our legislation we must consider him in his double ca~
pacity; and those very domestic ties which he finds so
rudely severed by the law,—that very feeling of natural
justice which teaches him that sickness or lack of employ-
ment is no crime,—are the safeguards of the well being
of society, and were implanted in man’s heart by that
Greater gislator whose deerees we can never break
without suffering the penalty which He has attached to
their breach, and which is never remitted. Nine years
have now passed since the experiment was made, a clear
increase of forty per cent. in the number of crimes com-
mitted has coincided with,—~I will not say, been caused
by it;—but nevertheless the character of the crimes per-
petrated seems to tell of such a kind of demoralization
‘a8 the philosopher would have expected from such a law.
The man of the workhouse is sinking into the sensual
ferocious animal.

With all these causes of crime at work, can we expect
that an imprisonment of six months will have any effect
in deterring from crime? The man who is guilty of no-
thing but his poverty, suffers six months’ imprisonment
during the winter if he cannot obtain employment, or
“happens to be ill: and his diet in the jail—(and when the
‘finer human affections and motives arb crushed this be-
comes a consideration) is better. Thus a man who has
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once tried the workhouse, will probably the next time
prefer the jail, and will commit some tnfling theft or of-
fence in order that he may obtain admission there for the
sake of a maintenance: but he comes out instructed in
robbery as a trade; and thus the law has arranged a set of

es for the perfection of erime; the workhouse first,
the jail next, then a &enal colony. ~What the working of
this second part of the system 1s I shall now endeavor
to show.

2. Deportation to a distant colony is the penalty of the
greater offences, (with the two exceptions of murder and
high treason,) and of the repetition of smaller ones, since
a criminal who has been frequently convicted of larceny,
is usually sentenced to transportation for a term of years
at last. is punishment which from its very nature, must
fall with very unequal weight on different kinds of offend-
ers, is indiscriminately inflicted on men of all ranks and
all characters. Let us consider its operation. In the case
of forgery, the law has generally to deal with a man who
has displayed great ingenuity in accomplishing, and de-
riving a profit from his fraud, and this ingenuity has been
exercises in robbing his fellow-creatures of their property
with comparative safety to himself. He is sentenced to
transportation for life. He enters a new colony where
talent is sure of making its way; his fertile invention is
soon at work to ameliorate his condition, and ere man
years are over he is in the posseseion of property and is
a person looked up to in the country which is become a
new home to him. There is little to deter from crime in
such a pr t.

On the other hand tum to the rick burner of Suffolk or
Norfolk. A laborer whom neither his parents nor society
has taught the simplest rudiments of knowledge, but
whose body is vigoroas and capable of labor, asks for
work and can get none, or if any, at wages insufficient to
feed and clothe himself and his family. He is starving in
the midst of surrounding plenty ; the squire of his parish
is living in affluence; in the farmer’s yard are goodly corn
stacks; and reasoning in a dull illogical way he connects
his own wretchedness with the abundance of those whom
he looks to for employment and protection, or perhaps in
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his suffering he considers it as caused by ill will on the
it of his superiors in station, and he burns down the
s. He also is sentenced to transportation for life.

Surely the state of these two individuals differs as light
does from darkness, yet by law the pumishment is the
same. The only ground that can be imagined for this
equality of punishment is, that the consequences of the
crime as felt by society are as great in the one case as the
other: a computation of punishment formed somewhat in
this manner: A. utters one hundred pounds worth of
forged 5I. notes, and therefore deprives various members
of our society of property to that amount in pound ster-
ling. B. destroys a rick of the value of one hundred
pounds, and thus deprives a member of our society of
property to that amount; therefore the punishment which
society shall inflict upon B. shall be precisely the same as
that inflicted upon A. What principle is at work here?
Not one which by punishment seeﬂs to prevent others
from committing a similar crime and at same time
tries to reform the criminal, but on the contrary, something
very like retributive vengeance which inflicts a penalty
upon the offender exactly commensurate with the wrong
which society has suffered. But this, as we have already
seen, is a vice in social law.. :

We may take another instance of a yet different kind,
in which by law a like penalty is inflicted. C., a man of
strong animal passions, who has been unaccustomed to
control them in any way, inflicts for their gratification, or
in revenge of some supposed wrong, ‘“a grievous boéily
harm’” upon the person of a fellow man. C. may be an
ignorant or an educated man, for although the cultivation
of the iatellectual faculties doubtless tends to curb the
animal nature, when its uncontrolled indulgence does in-
jury to ourselves or_others, yet sometimes we see great
mental eneﬁy combined with very ill-regulated animal
appetites. Maore frequently, howerer, it is the ignorant
man who sins against the law which protects the persons
of individuals. However, be he ignorant or not, it is clear
that he differs much, both in nature and habits, from either
A or B., and again it is difficult to recognize any principle
but that of vengeance in the punishment inflicted, for it
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is not in the wildness of a new colony that a sufficient
curb can be put on the man of uncontrolled ions.

Let us trace the consequences a little farther. A, has
received sentence for forgery ; B. for the fire he has raised :
C. a man of some education, and who has been convicted
of maliciously maiming another; and D. a being who in
his uncultivated nature 1s but little above the level of the
brute, has violated the person of a woman, have both
received the same sentence asthe two former. How will
the ranks ::(rersons predisposed to commit these several
offences, to whose minds and hearts the sentence
passed upon these individuals should speak so as to pre-
vent them from committing the like crimes, be affected
by the judgment? In the consciousness of possessing a
talent and a cunning sufficient to place them, after some
short interval of hardship and diseomfort, in a station far
above all Xecuniary want in a new society; with well-re-
membered instances present to their minds of convicts of
a like stamp living in luxury in New South Wales upon
the fortunes they have amassed since their transportation,
the sentence produceslittle or no deterring influence upon
the class from which the forger has been taken.

Let us now turn to B. the rick-burner: his companions
are in court, his fellow-laborers when employment could
be obtained, and to them he is very likely to be known
as one who is capable of doing a kind action for a friend,
and who loves his wife and children, and is beloved by
them: the jury has found him guilty, and the judge in his.
anxiety to prevent a repetition of the crime has passed
upon this unhappy man the severest sentence the law
allows him to inflict. At one stroke all these tender ties
are severed, he receives the fiat in mute despair, and in
his agony swoons away.* In this case the sentiment
produced among bystanders is that of compassion for the-
offender, whose fault ie almost forgotten in the extreme
severity of the sentence, and the former companions of
the prisoner leave the court with feelings of indignation

* This is no exaggerated picture. It oocurred in the\lpring-
of 1844, at the trials of the rick-burners in Suffolk.
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and perhaps of conceived revenge against those whom
they consider as their oppressors, restrained only by the
basest of all possible motives, fear. And to the offender
what is the consequence ? flver’y tie that bound him to
life is broken,—what matters it to him whether he con-
ducts himself well or ill in the colony whither he is sent?
he is there for life, he cannot hope to rejoin wife or chil-
dren any more—he goes forth a reckless man, rendered
worse instead of better by the sentence of the law, and
the wife who is left behind with a large family to struggle
against the world for a maintenance, with only the Union
house, or starvation before her—not allowed a divorce in
consequence of a sentence which severs her from her
husband as effectually as death—is too frequently not less
deteriorated in her moral character than the husband, by
the stern sentence of the law.

C. perhaps has friends in good circumstances: he very
soon finds means to enjoy such luxuries as the colony
affords, and it is well known that he will do so* Where
d8 the deterring influence in this case —~the criminal is
dble to defy the law! )

D. is sentenced, and leaves the court muttering curses
-against the judge; he is removed in due time to Australia,
-and employed upon the works in a government gang ; he
repeats his offence, perhaps, or is guilty of some other
-act of violence ; he is again tried, and sentenced to the
severer discipline of Norfolk Island. What this is in its
‘results may be best understood from the evidence of the
‘Rev. W. Ullathorne, D. D., a Roman Catholic priest, as
:given before a Committee of the House of Commons.

““There was a conspiracy in 18341 among-the prisoners
‘to take the island from the military, and to obtain their
freedom .. ... a skirmish ensued, one or two persons
“were slain upon the spot, and I believe eleven or twelve
were dangerously wounded; six or seven died of their
‘wounds afterwards. . ... a commission was sent from
‘Sydney to try them (the conspirators). Inthiscase thirty-

* A lieutenant in the army sentenced to transportation for a
-shameful outrage on a young lady, was seen driving his curricle
in the streets of Sydney very soon after his arrival in the colony.
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one were condemnied to death. Some six months after-
wards I proceeded from Sydney for the purpose of
attending those who were to be executed, and on board
the same shif was a Protestant clergyman likewise. On
my arrival 1 immediately proceeded, although it was
late at night, to the jail, the commandant having inti-
mated to me that only five days could be allowed for
prelﬁamtion, and he furnished me with a list of the names
of the thirteen who were to die, the rest having been re-

rieved. . . .. Upon entering I witnessed a scene such as

certainly never witnessed in my life before. The men
were confined in three cells: they were then mixed
together; they were not aware that any of them were re-'
prieved. I found, solittle had they expected the assistance
of a clergyman, that when they saw me they at once
gave up a plot for escape which they had very ingeni-
ously planned, and which might, I think, have succeeded
80 far as their getting into the bush." I said a few words
to induce them 1o resignation, and I then stated the names
of those who were to die, and it is a remarkable fact that
they one after another, as their names were pronounced,
dropped on their knees and thanked God that they were
to be delivered from that horrible place; whilst the others
remained mute and weeping. It was the most horrible
scene 1 ever witnessed.” The same gentleman, corrobo-
rated by other authorities, represents that the convicts are
driven to despair; that they have been known to commit
murder for the sake of ridding themselves of life, and
according to the expression used by one of the convicts
himself, “ When a man comes to this island he loses the
heart of a man, and gets the heart of a beast.”* Thus
we see that, as if it were determined that he who entered
that abode should have no hope left, there was not even
a chaplain appointed by the government to speak words
of admonition and comtfort to the wretched men suffering
a “punishment harder than they could bear.” .

I think that after this statement, I am justified in as-

* Papers relative to Transportation, &c., Session 1839, No.
582, cited by Abp. Whately.
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suming that we are yet-very far from having adopted the
best means for attaining the object which social law has
in view, i. e., the prevention of crime, and that there is
great need for a revision of this part of our lawe.

It was natural to hope that the commissioners latel
entrusted with the revision of the criminal law, woul
have taken the system of penalties also into considera-
tion; but though they have suggested some few alterations,
they have not thought fit to offer any observations on the
tendency of the system generally. Thus thou%ﬁ‘tha bar-
rister and the judge may be saved some trouble by the
codification of our laws, the citizen wha asks for security
of life and property; or the philanthropist who asks that
man shall Ee trained to virtue,—not to vice ;—~must re-
main as little satisfied as before ; the question of how the
great object of criminal law, 4. e., prevention of crime,
can best be effected, is yet far from solved, and the sub-
ject requires to be taken up de novo,

As a preliminary step in such an inquiry, it becomes.
needful to consider whether the offences which are con-
stituted such either by statute or common law, are all of
a nature which can be clearly recognized as coming
within the prevince of .social Yegisla.non; for we have
already seen that law must borrow much of its efficacy
from 1its agreement with that ineffaceable common law
which is written in man’s heart by the finger of his Crea~
tor. And here it was to be hoped that as the attention of
her Majesty’s ‘govemmen.t had already been given to the
codification of our criminal law, some endeavor would
have been made on the part of the commissioners to re-
move statutes and practices which are no longer in
keeping with the habits of the time: but in dividing the
offences at present cognizable by our criminal courts into
chapters, with a view to their classification, they have
placed at the head two, which we have already seen,
($1L.) cannot be considered as either useful or expedient
in the present age. These chapters are headed

1. Treason, and other offences against the state.

2. Offences against religion and the established church.

On the first of these the commissioners observe, “ The
first great class which comprises treasons against the
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sovereign and the state, requires no remark; the crime
of treason is, by its tendency to destroy the bonds of civil
society and produce a sfate of anarchy and misery, clearly
distinguished from all others. It falls within the descrip-
tion of the crimen lesa majestatis of the Roman law, and
by whatever name or whatever circumstances it be de-
scribed, it must constitute in every sysiem the first and
ighest offence known to the law.”

ow though it may appear almost presumptuous to
impugn the dicta of men who have devoted long and
anxious attention to the subject, yet, if the principles
already laid down be true ones, 1t is nnavoidagle: for if
social law be founded upon them, then it is impossible to
overlook them in any one or two instances without serious
injury to the system, as a whole, which shall win the
respect and consequent abedience of a nation. Let us
consider the matter farther. The sovereign, considered as
a human being, has the commoa natural rights of a hu-
man being, and no more, and with whatever more of
sanoctity and dignity public opinion may have hedged
him round, it is clear that it is only as the embodiment
of the law itself, of which he is the dispenser: and the law
affords him protection in that judicial capacity by a fiction
—¢the king can do no wrong”’—only in order to prevent
the evils which would arise to the body politic were the
king made privatelgl answerable for the acts done in his
name according tothe law. Butif the king attempt to act
in opposition to the law, no one in these days will say
that the resistance to such acts is wrong, but the contrary;
though if such resistance be unsuccessful, the leaders of
it, aceording to the still existing statutes, must expiate
their crime by death. Yet if it be successful, as in the
oase of the partisans of the Prince of Orange in 1688,
those same men, who, if unsuccessful, must have been
exeeuted as traitors, will be lauded, and juetly so, as the
saviours of their country. A strange anomaly, which at once
removes the law of treason from among those founded
on the natural rights of man, which, as we have already
seen, form the basis of all social law. For man cannot
delegate a right which he does not possess, and the power
of exercising ceatrol over apy man, or body of men,
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beyond what is necessary for the maintenance of natural
rights, has never been among the rights belonging to
man as a species, and therefore can never properly be
delegated to the law. Nor are the treason statutes need-
ful; for he who commits violence personally or by deputy
is liable to the penalties of the law, and can only avoid
them, either by an act of indemnity afterwards granted
by those who consider the benefit attained by such vio-
lence to be great enough to justify the dispensing with,
- the strictness of law onuﬁnat one occasion ;—or by becom-
ing great enough to be above the law, and in that case it
should be remembered that he who cannot be made to
submit to the penalty for murder or robbery, would not-
be more amenable to the penalties of treason. Those
slain in a warfare not legally authorized are murdered;
and the murderers may be prosecuted for what they have
done; those who levy forced contributions are robbers, -
and must abide the consequence : those who assemble in
numbers likely to occasion a breach of the peace, are
punishable fora riot if they do not disperse when warned
to do so. There is no part of treason, therefore, which
is not 1provided for by the common criminal law, except
that of the culpable imagining ; but that, if it proceed not
to culpable acts, will hardly now be held a crime. .
When the statutes of the twenty-fith of Edward III.
were passed, society was very differently constituted : the
penalties attached to robbery and murder were neither
well defined nor rigorously enforced, and a powerful
noble could rob his poor neighbors with impunity : the
savage treason laws therefore were but the natural pro-
duce of a semi-barbarous age, where the law itself being
weak, the hand of the monarch was made strong in order
to execute it. That period is past, and the last successful
traitors in 1688 ought not to have left a law in existence
from which they themselves had so narrowly escaped, to
clutch heads as noble as their own in after times. ;
There is yet another reason for the repeal of the treason
laws: they are worse than useless. It has already been-
noticed that it never was held a dishonoring crime, and
we have of late years seen vagabonds, who had no other
way of attaining celebrity, attempt the sovereign’s life by
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way of obtmmni' ing the “pride, pomp, and circumstance”
of a trial for high treason. ’Isz: w!;’s made manifest by
the effect at once produced by the wise enactment on
occasion of those attempts on her present majesty. The
moment the celebrity of a traitor was taken away and the
offender was subjected to the dishonor of a whipping, the
crime was attempted no more.

It appears, then, that in some cases the treason statutes
are superfluous, in others absolutely mischievous, in
others they have proved nugatory, as in that part of
them relating to the king’s compassion which, it is well
remembered, could not be executed in the only case

.sinee Henry VIIL in which any proceeding of this kind
was attempted, and that thus a fair case is made out for
their repeal. I need hardly remind the commissioners
that the Roman law which they allude to was the support
of a tyranny so intolerable that every good Englishman
must pray that the crimen lese majestatis may never be
heard of in England. It should sl’eep with lie Cesars,
of whom alone it was worthy.

To the second division, namely, ¢ offences against re-
ligion and the established church,’ } 1 must in like manner
object ; for social law, as we have already seen, can take
cognizance only of injuries done to the members of the
society under its protection in their persons or property.
We must therefore inquire what injury is done by the
offender against religion or the established church to the
other members of the society of which he forms one.

.¢He who impugns the Christian religion,” sa[y;:l Black-
stone, “is punishable at common law . . . for Christianity
-is part of the laws of England,”* and he justifies the
punishment of such offenders by saying that the sanctity
of an oath, on which the evidence in courts of law is de-
pendent, will be weakened and indeéd rendered wholly
nugatory where the person taking it has no belief in the
existence of a God, or a future state ; and thus the offence
must strike at the very root of all social law. But with all
.due deference to so greatan authority, it maybe questioned

* Comm., book iv. c. 4.
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whether the mere owlward profession of & belief gives
‘an securitzlto society, and what more ¢can human laws
enforce? Many a voluptuary,—an ambitious man,—or a
hard, griping miser, thinks as littl¢ of, and cares as little
for a future state, as the man who openly professes his
disbelief; is the oath of the one at all more binding on
him than that of the other? But it will be said that
the open profession and promulgation of this disbelief in-
jure by its example. Yet, though it be of infinite import-
ance tonavigation that the Newtonian system of astronomy
should be believed and acted on, who thinks of punishing
“the clown who may obstinately assert that the sun moves
round the earth? No one who is able to judge for him-
self believes this, or is in the least d of being seduced
into’ believing it: and are we so little convinced of the
truth of revelation as to dread that those who really be-
lieve it will give up their conviction the first time that
"are asked to do so? Certainly among those who
-themselves Christians ther¢ are numbers who are so only
in name: these doubtless may easily be led into any ex-
“travagance ; but it may well be questioned if the cause of
religion gains anything by the example of a man who
attends regularly on holy ordinances yet scruples not to
“corrupt his neighbor’s wife or defraud him of his property
“in the meantime. The man who profeases unbelief 1s far
“less dangerous to society than this kind of religious hypo-
crite, for the infidel at least carries his colors at the mast
‘head and deceives no one. The injury done to the be-
"liever is none; for the good Providence of God cannot be
quenched by the breath of man; and nothing more is re-
quisite to make the teaching of irreligious doctrine wholly
ineffectual, than the due instruction of the people, so that
‘they may be capable of believing on ¢onviction, without
which religion becomes superstition, and is as useless to-
wards guiding the life and conduct as atheism itself. But it
is easier to imprison one man for teaching false doctrine,
than to instruct thousands in the truth, and thus legislators
become intolerant through mere indolence: a poor excuse
“for so glaring a departure from the great principles of all
human law. - .
If indeed unbelief should arrive at that point of fana~
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ticism which leads to interrupting and annoying others in
their worship, this is an offence in law; for it is an act of
outward violence, and ma(liy justly be restrained; sirice
otherwise the party attacke woulc{ be forced into defend-
ing his great right of adoring the Creator, and a breach of
‘the peace would ensue, which it is the especial business
of social law to prevent; but until it arrives at this point,
no one is injured, nor has the law any just cause for inter-
ference. For as none can compel the mind to receive an
opinion, and as we have already seen that seduction to
evil is not a crime punishable by social law, if the seduced
Ea be a willing agent,—so the atheist, fet him preach
“his doctrine a8 he will, commits no ]eial offence: for he
“may observe the moral law written {n his heart, and sub-
mit to the government of the country as well as another;
and his converts, if he make any, will not necessarily do
otherwise. If indeed any one should preach that murder
and robbery were to be practised, and were to make con-
‘verts to such a doctrine, society would have a right to in-
terfere to prevent such preaching, becanse it has a direct
tendency to encourage ﬂIJ)e kind of violence which the law
is intended to repress: but we are not to assume this con-
structively, and say that if the doctrine of future rewards
and punishments be taken away such consequences must
of necessity follow : for though among such as are not in-
fluenced by higher motives, a vague dread of the future
ay restrain from crime sometimes, yet the higher tone
of mind is that where a man honors his own nature too
much to degrade it, and loves good for the sake of the
good itself rather than for the reward attached toit. Such
a man may act nobly though he look for no reward; and
therefore. we cannot in iusﬁce attribute a consequence to
an opinion which the holder of it disclaims, and which his
life may poesibl{ disclaim yet more effectually. But if
the apinion should beget the conduct we expect, then the
‘law will take cognizance of the crime without asking
what the opinion was which engendered it: for, as has
been already observed, it is held, and justly held by high
‘legal authorities that the intent to commit the crime, not
the motive or opinion which caused that intent to be form-
ed, is the part of the offence which falls within the pro-
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vince of criminal jurisprudence. God judges the motive,
—man the act, and this is as it should be; for the small
knowledge possessed by human beings hardly enables
them to rea(f their own motives aright; still less can they
judge those of others.

I have argued the pointhere upon its general bearings,
without referring to the particular offences relating to re-
ligion marked out by the law, and as if they were all
included under one general head ; though the chief of the
prosecutions which have occurred of late years, wherein
religion was held in a manner the plaintiff, have been
included under the head of blasphemous libel. But it
matters not under what form these prosecutions are insti-
tuted : religion cannot be taught by law. God is able to
vindicate his own rights without the assistance of the
judge ; and it should not be forgotten by those who advo-
cate the system of maintaining the right faith of the Feople
by pains and penalties, that when the Lord of life was
contented to offer up the mortal clothing which he wore,
for the ransom of his enslaved creatures, it was under a
charge of blasphemy that he suffered. Nor was the
charge without foundation if it were allowed to short-
sighted man to regulate’ the intercourse between the
Creator and his creatures, by his own, as he thinks, or-
thodox creed. The priests and rulers of the Jews had a
divine revelation on which their polity was founded; a
fresh teacher arose, a poor man, who drew a large party
after him, and who professed his intention of making a
complete change in the government and religion of the
state. Instead of inquiring if his doctrine might not per-
chance be true notwithstanding its novelty, or if indeed
they might not be found at last to fight against God, they
shut their ears to all reasoning, assumed that they knew
better than the ignorant people who followed him, and
he was executed as a traitor to the Roman Emperor, and
a blasphemer against the Jewish religion. Let it be re-
membered too that the Reformation of the Church was
opposed as an unorthodox, and almost a blasphemous
movement, till it had proved successful, and that almost
all the benefits of civil and religious lii)erty which we
_now enjoy sprung from determined heresy on the one



OF THE PRESENT SYSTEM. 41

hand, and successful treason on the other. A sufficient
reason, one would imagine, for removing both from the
statute book and the codified common law two classes of
offences, which to-day may be the greatest of orimes, to-
morrow the most glorious of victories over tyranny and
prejudice. Real crime does not so easily change its com-
plexion.

There are two other points which do not occupy so
conspicuous a place in law as the great clasees of oflence
which have just been noticed, but which yet require some
consideration before we on to the classification of
crime and punishment. One of theee is the liability or
non-liability of a woman to a criminal process during her
state of coverture. Nothing can more clearly mark the
want of some fixed principles of law than the uncertainty
which prevails on this head. Generally, if any certaint;
can be elicited from so much of doubt and contradiction,

* Lord Hale lays it down, ¢ As to the civil subjection of the
‘wife to the husband, th in many cases the command or au-
thority of the husband either express or implied doth not privi-
lege the wife from capital punishment for capital offences, yet
in some cases the indulgence of the law doth privilege her from
capital punishment for such offences as are in themselves of a
capital nature wherein these ensuing differences are observable.

«<1, If a feme covert alone, without her husband, and without
the coercion of her husband, commit treason or felony, though
it be but larceny, she shall suffer the like judgment and execu-
tion as if she were sole ; this is agreed on all hands.

¢ 2. But if shre commit ] y by the ion of her husband
she is notguil?, and according to some, if it be by the command
of her husband ; which seems to be the law if her husband be
present, but not if her husband be absent at the time and place
of the felony committed.

3. But this commaad or coercion of the husband does not
excuse in case of treason, nor of murder, in regard of the hein-
ousness of these crimes.

¢4, If the husbamd and wife together commit larceny or bur-
glary, by the opinion of Bracton both are guilty, and so it hath
been practised by other judges; and possibly in the strictness
of law, urless the sctual cogrcion of the husband appear, she
may be ﬁhyin such a case; for it may many times fall out
that the husband doth commit larceny by the instigation, though
he canndt in law do it by the coercion of his wife; but the latter

4




42 PRACTICAL WORKING

a married woman charged with committing a criminal
act, in case her husband be present at the time, is held
to have acted under his coercion, and is on that ground
entitled to an acquittal excepting the crime charged be
treason or homicide. Now, in this small part of law as
laid down by the highest authorities, we find numerous
deviations from true principles.

Duress, inducing a just and well-grounded fear of death,
or of grieveus bodily harm, is held a sufficient excuse
from the penal consequences of any act done under its
influence. If this principle be a just one it is applicable
in all cases; if unjust, in none. Upon what ground is
this applied to a married woman under certain circom-
stances, and only to married women at all? A feme
sole (unmarried woman), although her inferior physical
strength renders her liable to be in duress to any man,
being present, who should threaten her with bodily harm
must prove that such threats were used, ere the law wi
excuse her; the married woman is held to be coerced by
his mere presence—at least some are of that opinion—
though there may be no proof of mendce; but if he be
not present, though previous menace may have been the
inducement to the commission of the crime, she is liable,
notwithstanding her coverture :—and in those crimes
which of all others are most likely to lead a man to use
his superior strength to compel assistance from his wife,
she is also liable, even though he be present.

‘practice hath obtained, that if the husband and wife commit
gnrglary and larceny together the wife shall be acquitted and
the husband only convicted.”

And in Hawkins® Pleas of the Crown, ch. i., it is laid down that

€8.9. 1. A feme covert is so much favored in respect of that
power and authority which her husband has over her, that she
shall not suffer any punishment for committing a bare theft in
company with, or by coercion of her husband.

¢ 8. 10. Neither shall she be deemed accessory to a felony
for receiviog her husband who has been guilty of it, as her hus-
band shall be for receiving her.

¢ 8. 11. But if she commit a theft of her own voluntary act,
or by the bare command of her husband, or be guilty of treason,
murder, or robbery in company with or by coercion of her hus-
band, she is punishable as much as if she were sole.”?
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It is not easy to discover what is the false principle
which lies at the bottom of all these contradictions. Pro-
bably most of the statutes and practices of law regarding
the female sex originated in their lack of physical strength :
for in a semi-barbarous age it was almost equivalent to
the having no rights if the possessor were unable to main-
tain them with a strong hand ; and most of our laws having
had their origin in such times, the husband claims and is
still allowed by English law the power of inflicting both
imprisonment and personal chastisement on the wife ¥

* The law respecting the control which is given to the hus-
band over the wife has recently been laid down by Mr. Justice
Coleridge in the elaborate judgment given by him in re Cochrane,
which is to be found reported in 8 Dowling’s P. C. 630. A writ
of habeas corpus had been granted to the wife, who having been
brought into power of the husband by stratagem, had since that
time been kept in confinement by him. By the return to the
writ it appeared that the parties had lived together for about
three years immediately after their marriage in terms of appa-
rent affection, and had two children; that in May, 1836, Mrs.
Cochrane withdrew herself and offspring from his house and
protection, and had resided away from him against his will for
nearly four years. While absent from her husband, Mrs. Coch-
rane had always resided with her mother, nor was there the
slightest imputation on her honor. In ordering her to be re-
stored to the husband, the learned Judge, after stating the
question to be, whether by the common law, the husband, in
order to prevent his wife from eloping, has a right to confine her
in his own dwelling- , and restrain her from her liberty for
an indefinite time, using no cruelty, nor imposing any hardship
nor unnecessary restraint on his part, and on hers there bein*
no reason from her past conduct to apprehend that she wil
avail herself of her absence from his control to injure either his
honor or his property, stated that there could be no doubt of the
general dominion which the law of England atiributes to the hus-
band over the wife; in Bacon’s Abridgment, title Baron and
Feme (B), it is stated thus: ¢¢ The husband hath by law power
and dominion over his wife, and may keep her by force within the
bounds ¢f duty, AND MAY BEAT HER, but not in a violent or cruel
manner....”> ¢ Although expressed in terms simple almost to
rudeness,” continues the Judge, ¢ the principle on which it
(the law) proceeds is broad and comprehensive ; it has respect
to the terms of the marriage contract and the infirmity of the
sex. For the happiness and honor of both parties, it places the

.
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But as this power on the part of the husband places the
wife in the condition of a slave deprived in great measure’
of civil rights, so the law in compassion has swerved
somewhat from the strictness of justice on the one hand,
in order to compensate the injustice done on the other.
At Jeast, this seems the most rational account of the prae-
tice. But if this be so, it is bad legislation: for every
rational being is also a responsible being, nor is society
likely to be benefited by relieving at least one-third of its
members from the weight of criminal responsibility in a
variety of cases: the wise legislator should rather go at
once to the root of the evil, and deny to any human being
such a legal power over another as may compel to the
commission of crime, otherwise the law gives to every
man who wishes to commit wrong an accomplice who is
likely soon to be rendered unscrupulous by impunity.
This thought probably crossed the minds of those who
made the exception with regard to murder and treason,
for here irresponsible. accomplices were too dangerous to
be permitted, and the woman is made responsible, not-
withstanding the power which the law gives the husband
of making her life miserable in case of non-compliance.
The root of the evil in this case lies partly in the civil
law, which deprives the woman, and especially the feme
covert, of many of the rights of a citizen ;* but the power
of personal violence and abridgment of liberty, which the
criminal law tacitly affords to the husband, by refusing
to notice such offences of his against the wife, except on
very outrageous occasions, must also bear its share of the
blame: and it is much to be wished that unless absolute

wife under the guardianship of the husband, and entitles him for
the sake of both to protect her from the danger of unrestrained
intercourse with the world by enforcing,’ &c. ‘

* The laws regarding property chiefly had their origin in feu-
dal times, when the woman, being unable to do military service,
was of course deprived of the privileges which such service ob-
tained. On what principle of right doing the disabilities which
that state of society rendered proper are continued, when feudal
service is at an end, I leave to those who make and amend laws
to consider.
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duress be proved, the wiﬁ?ono less than the husband,
should be held responsible for criminal acts, and that in
order to this even-handedness of justice, the woman
should have the full rights of a free citizen afforded her
—should be subject to no imprisonment but for crimes
proved in open court, and to no personal violence farther
than the enforcement of the sentence of such court should
require. It will remain for those who treat of civil law
to consider whether on their side also some amendment
of the system be not required in order to restore this large
portion of responsible moral agents to a position wherein
they may be enabled to act up to the requirements of both
the moral and social law. The state of society is not
likely to be amended by granting impunity for crime as
a compensation for demal of rights; thus affording to a
large portion of its members freedom to do evil, while
abridging very considerably their freedom to do good.
The second point on which I would observe, 18 one in
which our criminal law is so at variance with that written
on man’s heart, that it would be well were it expunged
from our future cede. At present those who conceal
offenders from the pursuijt of justice are made liable to
heavy penalties. As usual where human law is at vari-
ance with Divine, it is disregarded: the ties of kindred or
of affection are too much interwoven in our very nature,
and are formed of materials far too strong to be torn asun-
der by a mere cowardly fear. The friend who knows
that by sheltering one who, however he may have trans-
gressed, he still loves—he may e:;goee himself to danger,
ins merit in his own eyes, and those of others, by brav-
ing the consequences of an act which, though forbidden
by law, is in accordance with the best feelings of the
human heart : and whatever is felt to be an act of courage
and fidelity will be done by brave and good men ;—men
who would have shrunk from committing the crime the
perpetrator of which they have sheltered. Doubtless ac-
complices and persons deeply engaged in the same kind
of nefarious practices may also afford shelter to criminals
for their own private ends: but it is no less certain thatthe
offence, if it be one, of sheltering a criminal from justice,
is more likely to be committed by the generous and the
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warm-hearted than by the calculating thief or accomplice.
Suppose a case in which a man had been guilty of trea-
son,—or, were those laws abolished,—of an unsuccessful
attempt to overthrow the government, in which murder
had been committed by shooting some of the soldiery.
The friends of the offender know that though misguided,
rhaps, he was not depraved—they are anxious to save
im—a sister, it may be, hazards everything to accom-
plish the point,—she fails—is tried—convicted—and be-
comes liagle to transportation for seven years! Probably
the general feeling would be such that no sentence of
this kind would be executed, but we ought not to leave
in the statute-book an enactment which outrages man’s
best feelings, and is, mainly from that cause, useless in
itself. When an enactment does not effect its pu it
ought to be repealed at once; for it is not well to habituate
the people to disregard the law: and though this latter-
can never possess or expect to obtain that deference
which we bestow on the higher laws of that Great Legis-
lator who views the heart rather than the actions, yet it
is well to keep it 8o in accordance with that which he
has sanctioned, that it may borrow from it a claim to
reverence which it has not in itself.

Having now gone cursorily over our criminal code,
and so far examined it as to show wherein it is not in
accordance with the principles laid down at the begin-
ning of this treatise: it remains that we go on to the
second head, and consider of the possible amendment of
it by a fresh classification of crimes and penalties.
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CHAPTER III.
POSSIBLE AMENDMENT OF THE PRESENT SYSTEM.

THE first step towards the consideration of a new sys-
tem of penalties for crime which may be effectual toward
its repression, must be an endeavor to become acquainted
with the nature of the kind of persons upon whom the
punishment is expected to operate: and for this purpose
it is necessary to divide offences into such various classes
as to make the very crime committed in some measure
an indication of the character of the offender. To do so
with complete accuracy would indeed be impossible ; but
the following divisions, which nearly coincide with those
used in the published ¢ Tables of Criminal Offenders,”
presented every year to the two Houses of Parliament, -
may serve the purpose.

1. Offences against property not committed with vio-
lence.

-2. Offences against property committed with violence.

3. Forgery.

4. Offences against the person.

5. Malicious injuries to proper:r.

6. Other offences not included in the above classes,
such as riots, destroying game by night, &c.

. SECTION 1.

1. Offences against property not committed with violence.

In this first class is included the great bulk of the crime
which is committed in this country. It embraces cattle
stealing; horse stealing; sheep stealing; the various
kinds of larceny; embezziement; receiving stolen goods;
frauds; and attempts to defraud. The first essay of the

young criminal is made in some one of these offences.
A girl giving way to the temptations thrown in her way
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in the service of her mistress, or stealing a ribbon from
a shop to gratify her vanity, becomes liable to the penalty
of the law; or an ignorant laborer yields to a sudden
temptation, and who for the first time steals and kills a
sheep, is d’etected, and a severe punishment awaits him.
These are instances which fall under one subdivision of
this class.

In another subdivision is to be found the receiver of
stolen goods, who, during many years, has been deriving
a profit from his nefarious occupation, corrupting all those
with whom he has brought himself in contact, and whilst
he has seen victim after victirn punished for the offences
to which he has urged them on, and of which he has re-
ceived the gain, has by his ekill and talent eluded the law
80 a8 to escape detection, until his whole natare has be-
come utterly corrupted and depraved.

Some of the fraudulent pretences which are made use
of to obtain goods or money likewise indicate a mind
which has been long addicted to the commission of crime.
An instance of this kind occurred during the present year.
The prisoner, a man of about forty years of age, a stranger
to the townspeople, walked into a pawnbroker’s shop, and
sought to pledge a ring, which he said was of gold, and
had been sent him by his son who was in India. The ring

-was tried with aqua fortis, and withstood the test, and
twenty shillings were thereupon advanced. The same tale
imposed upon other pawnbrokers in the town, from whom
the prisoner thus obtained money to the amount of five or
six pounds. In the meantime, one shopman, more anx-
ious than the rest, applied afile to the su d gold, and
found to his dismay another metal. All the rings turned
out to be made of zinc, and had been covered with gold
by the electric process now well known, and the man
who had thus disposed of them was shortly afterwards
apprehended in the act of disgosing of a large cross of a
similar kind, which he said had been the property of a
deceased Roman Catholic lady. He was convicted of ob-
taining money under false pretences, and sentenced to
seven years’ transportation. The conduct of tlis man
throughout, together with the very nature of the offence,
evinced a character of selfish canning.
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So, again, there may be found persons leagued to-
gether in sheep-stealing or horse-stealing, whose plans
are all concerted in the first instance to commit the theft,
and afterwards dispose of the produce;~—gangs of offend-
ers who live by crime.

These four subdivisions, which depend mainly on the
character of the offender existing in all the offences enu-
merated under this division, it is clear that legislators can
do no more at present, than affix various degrees and
kinds of punishment, leaving it to the discretion of the
j[t:itge to determine its application in each particular case.

us proceed by steps.

In the first ({)lace we find a numerous body of poor
neglected children, who are known to the legislature as
“juvenile offenders:’—a term that has become familiar
to the ears of all from the attempts that have been made
at different times to arrive at some kind of efficient pun-
ishment for them, which might reform whilst it chastised.
Of all the problems of criminal legislation this is the most
difficult to solve, but at the same time if grappled with
successfully, that from which the largest benefit may be
expected, since then the most fruitful source of heavier
crime is at once dried up. In this class I would include
all offenders under sixteen years of age.

Cases sometimes occur when from mere wantonness
boys commit small thefts; for them a whipping is perhaps
the best punishment, for there the mind is not corrupt, and
if surrounding circumstances do not induce them again to
err in like manner, the remembrance of the pain and dis-
grace they have suffered will prevent a repetition of the
offence by themselves or others similarly situated.

But those who for the first time fall within the category
of juvenile offenders are, for the most part, children who
have had an evil exampie set them by their parents, or
have been allowed to mix with bad companions, or have
been deliberately tutored into crime. e effect of im-
prisonment in such cases has been already adverted to,
and its utter failure as a preventive of crime, and a step
towards reformation has been sufficiently pointed out.
This has not been overlooked by the administrators of the
law, and in courts of justice, when the judge looks with

5
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a compassionate eye upon the youth and neglected edu-
cationp:i?stho criminal, he is not unfrequently heard to
pronounce sentence of transportation upon him as a mat-
ter of kinduess, accompanying the sentence with the
expression of his determination to write to the Secre

of State requesting that he may be sent to Parkhurst.* It
sometimes happens that Parkhurst is full and the boy is

* Parkhurst prison was established by the statute 1 and 8 Vict.
©. 82, which, after reciting that ¢ it may be of great public ad-
vantage that a prison be provided in which young offenders may
be detained and corrected and may receive such instruction aad
be subject to such discipline as shall appear most conducive to
their reformation, and to the repression of crime, and that the
buildings at Parkhurst in the Isle of Wight lately used as a mili-
tary hospital, and as a military asylum for the children of soldiers,
are bnil-singn which m:ly be conveniently used for such a prison,’?
provides, ¢ that it shall be lawgful for her majesty by warrant
under the royal sign manual to appeint that the said buildings at
Parkhurst shall be used as a prison for the confinement of such
offenders as are hereinafter mentioned, as soon as the same can
be fitted and completed for that purpose.” Under this statute

-power is_given to the Secretary of State for the Home Depart-
ment to direct the removal to Parkhurst of those who are under
of transportation, and those under sentence of impri-
sonment, to continue there until transported, or they shall be-
come entitled to liberty, or until they shall be removed back to
the prison whence they were taken. Instances of the exercise
of this power with respect to the latter class, have been exceed-
ingly few in number ; and by far the greater number of the pri-
soners at Parkhurst have been allowed to avail themselves of
her majesty’s pardon, conditional on their emigrating to the co-
lonies of Western Australia, New Zealand, or Van Diemea®s
Land. Parkhurst was adapted for the reception of prisoners on
the 26th of December, 1838; and the first report of the visitors
appointed under the above statute, was presented to the Secre~
tary of State on the 1st of July, 1839. From that report it
appears that the prison can accommodate 320 persons; 200
prisoners in the upper wards, and 120 in the junior ward. They
are employed in agricaltural labor, in learning trades, in per-
fom:il:&.dnone?cﬁo offices, and im school lessons. The w
are within the prison walls; outside are nearly eighty acres of
land, for employing the prisoners in agricultural labor.

!sﬁde st.1and 2 Vict., ch. 82, and the reports of visitors, 1839~
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therefore at once transported, but the sentence and the
recommendation show the estimate which is made by
many of our judges, of the relative value of the two sys-
tems of punishment. Itis at once a recognition of the
evil of imprisonment, and of the good arising to the erimi-
nal by being removed from all circamstances which have
Ted to the commission of his crime.

I would propose, therefore, as a second degree of
unishment, deportation from England to" a colony, say
anada, where, in asylums properly constituted for that

purpose, they might receive education, be tanght trades,
and after a time of probation had elapsed, and by their
labor they had contriguted towards defraying the expense
of their maintenance and teaching,—might be allowed
in that same colony to live free men, supported by their
own exertions. If there were a market for labor there at
all, they would find their early fault no obstacle to their
employment, for the training they had gone through
would more than counterbalance in the mind of the em-
ployer the cause of their coming to the colony:—i. e., a
first offence, committed in early youth. An asylum of
the kind proposed in a colony, has a coneiderable advan-
tage over any in England, however well conducted : for at
the period of discharge employment might immediately
be obtained in a freshly settled country; since where there
are new lands to be cleared, a laborer can never be at a
loss for work, and a boy trained in the country, accus-
tomed to the climate, and to the kind of labor which he
would be engaged in, would, as a man be a much more
valuable servant than an emigrant that has all to learn,
and is probably discontented with his situation, and per-
haps suffering from change of climate. Even if the boys
of an emgll"mghment of this kind in England were after-
wards sent to the colonies as laborers, by way of remov-
ing them from the temptation to crime which our dense
ulation always presents, they would be comparatively
elpless and useless, unaccustomed to exercise their
talents in the contrivanoes and expedients which, if they
had been from the first a pawt of the day in the
icultural labor of the colony, would, before the period

of their discharge, have become familiar to them.



52 .- POSSIBLE AMENDMENT -

. The effects of such a system even npon boys who have
been transported for a second or third offence, and exposed
to the corrupting influence of the hulks, is well exempli-
fied in the case of the Penitentiary established at Point
Puer in Norfolk Island. This was instituted in 1834. In
its early establishment the value of six months’ labor of
200 boys amounted to £1134, and this, taking their cloth-
ing and maintenance at £25 each, per ann. is very nearly
half the cost: for 200X 25=5000, and half this sum gives
£2500 for the six months. But £25 is perhaps rather a hi?z
average, for the cost of each pauper in an Union Work-
house is considerably lower. The convict upon his arrival
is allowed to make choice out of six occupations, viz., that
of a carpenter, sawyer, nailer, shoemaker, tailor, and
agricultural labor. They rise at five, and after attendin
prayers are marched off in military order to agricultur:ﬁ
employments till half past eight, when they return to
breakfast. At half-past nine the b?s proceed to their
different trades; at one they dine, and resume their work
from two to five; between five and six they sup; from six
to eight a school is opened under the direction of a'school-
master, and after g{rayers the boys retire to bed. They
sleep in hammocks. They are allowed three heart
meals per diem; they cultivate the ground upen whie
the vegetables they use are grown, and although the
buildings were erected under the superintendence of the
government, all the labor was done by the boys, with the
exception of a part of the barracks. The good effects of
the system were soon experienced ; and of 39 boys who
were removed to this establishment upon their arrival in
the colony in May, 1834, the greater part of whom were
afterwards forwarded to Hobart Town for assignment, 20
were never tried subsequently; seven or eight others but
once or twice; whilst, on the other hand, many of the
boys on the former system during a similar period had
committed nineteen or twenty offences calling for magis-
terial interference *

But whilst the actual condition of the convict would be

* Report of the Committee of the House of Lords on Trans-
portation. Ditto upon Jails, 1835. :
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atly improved, as compared with what it would have

en had he remained in this country, the penalty would
be one which would effectually deter from crime. In
youth a compulsory removal from a place which we are
accustomed to and know thoroughly, to one which is
wholly unknown, is always looked upon with much dread.
Few of us forget througKout life, the first journey from
home to school. It required the kindest words of en-
couragement from our parents to soften the blow, and the
separation was only acquiesced in by the child because
he was conscious that it was for his good, and that the
absence from home would be of short duration. Hold
out removal from this country as a punishment, with no-
thing to soften the pang of separation from all the associ-
ations of childhood, with'no one near, just escaped from

rison himself to tell tales of its comparative comfort, and
1t would be difficult to invent any penalty to all appear-
ance more frightful. To this it may be added, that there
would be small inducement to train a child to theft, as
many are now trained, if his instructor in crime were
fully aware that the first detected offence would place him
for ever beyond the reach of his influence:

By thus removing a criminal in the first stage of his
career, who, if allowed to remain in England, would, with
the fillip which imprisonment too often gives, gra«iually
increase in the gravity and daringness of his crimes, as
increased experience added skill to his plans of depreda-
tion, there would no longer remain the means of recruiting
the ranks of the more desperate offenders. Experience
of courts of justice and official documents tell us that
against such persons previous convictions for felony are
constantly produced in evidence, the consequence of
which almost invariably is a sentence of transportation.*
Then it is that boys are sent to Parkhurst, and adults to

* By statute 7 and 8 Geo. IV. c. 28, sec. 11. If any person
shall be convicted of any felony not punishable with death, com-
mitted after a previous conviction for felony ; such persons shall
on such subsequent conviction be liable at the direction of the
court to be transported beyond the seas for life, or for any term
not less than seven years; or to be imprisoned for any term, &e,
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Pentonville prison, there to receive instruction and to be
subjected to a moral discipline which may ultimately re-
deem them from their state of degradation.

In the report of Parkhurst grison for 1844, it appears
that 139 boys who had left it during the preceding year
were disposed of in the following manner:~—

Removed for transportation .............. 23
Sent to the refuge for the destitute .......... 1
Released with a free pardon . ............. 2
Restored to their friends on the expiration of
their sentence of imprisonment ........ 3
Apprentices sent to W. Australia with conditional
PATAON . .v ittt i 28°
Ditto to Van Diemen’s Landa . . . . ........ .. 21
Emigrants to Van Diemen’s Land .......... 11
Sent to Yan Diemen’s Land to receive proba-
tionary passesthere ................. 19
Emigrants to New Zealand ............... 22
Apprenticestoditto ......... ... 0., 9
139

- Out of these, seventeen are stated to be incorrigible.
What a tale of previous corruption does that word tell of |
But if the means at hand at Parkhurst or any other simi-
larly well-arranged penitentiary were used when the
child was first led into the commission of crimes instead
of beu::f postponed wuntil he had become a hardened
criminal, who can doubt but that the work of moral re.
formation would have been much more rapid and certain
than it is at present. As it is they are sent to Van
Diemen’s Lami as convicts, in many cases to lead a career
of infamy for the term for which they may have been
transported, and eventually to return to this country utterly
reckless and abandoned. Yet if in 120 cases success
more or less attended the efforts of the teachers where the
work of corruption had already gone on for a considerable
time, how much more success might we expect when
those sfm}):t:s :ivero dire:‘tled to the impro;:;ne:;hof namhnz
very slightly deteriorated. Experience has taughtus w
might well have been predicated, that Juvenile offenders
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are a class easily to be reformed, and that the instances
where the attempt has failed are those in which the fre-
quent commission of offences has entirely destroyed the
moral feeling. It may with safety be laid down that if
for a first offence removal from this country to a peniten-
tiary abroad were to take place, no report would affix the
word “incorrigible’ to any of s inmates.

There is another subject connected with the punishment
of juvenile offenders which requires an observation. The
immediate application of the means of reformation which
I have insisted on would be interfered with to a great ex-
tent, if boys in the interval between their apprehension
and trial were to be exposed to the contaminating influ-
ence of a prison; for at present it is notorious that often
before td\;n ]the youttl_xful prisgm:;h has been allowed to be
taught the lessons of crime ers more experienced
than himself * v . per

It is obvious, however, that in p ion as you dimin-
ish the number of cases punishable by imprisonment, you
afford the means of a better system of classification of
untried offenders while in confinement, and will be bet-
ter enabled to earry into effect regulations for the purpose
of separating them from the more depraved. With a
view to avoiding the contamination to be apprehended
for the juvenile offender in the intercourse of a jail, Sir
Eardly Wilmot brought a Bill into the House of Com-
mons in 1833, which had for its object the introduction
of a summary trial before two justices, so as to avoid the
jmprisonment before conviction. In asking for leave to
introduce this bill he stated that in the county which he

* An instance of the evil resulting from the insufficient classi-
fication of prisoners occurred at the last assizes. A boy impris-
oned for & very trifling offence was allowed to hold intercourse-
with others in the prison. A prisoner much older than himself,.
but whose term of imprisonment expired at the same time, in-
duced him shortly afterwards to join with him in uttering counter-.
feit coin. Fortunately the boy wasdetected upon the first attempt, .
and admitted as evidence against his i He told his:
story most artlessly, and his testimony being confirmed by other-
witnesses, his corrn})terwu convicted. 8o destitute was this poor-
boy, thet the night of his discharge was passed in the station house..
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represented (Derbyshire) considerably more than half
the criminal oﬂ'engers were under twenty-one years of
age, and during the last seven years 1300 individuals had
been tried who were under eighteen, and of these one-
half were under fifteen.. Thus boys being sent to jail for
they hardly knew what, soon became corrupted or de-
praved, their sense of shame was destroyed, and they
were converted into hardened offenders. The bill was
dropped, but I should feel much inclined to adopt its pro-
visions so far as to entrust justices with the power of sum-
mary conviction in all cases where the criminal was
under sixteen years of age, unless he or his father or his
mother or nearest relation should require ;irial by jury,
when the child should be removed to prison to take his
trial with others.
One other inquiry remains,—i.e., the cost of the pro-
osed system of deportation. In its first operation an
mcrease of expense would be perceivable, but not to any
alarming extent; for it has already been shown that a
penitentiary in a country where labor is valuable, and
the means of sustenance plentiful, soon realizes a consi-
derable sum from the work of its inmates. But if, as it is
most confidently anticipated, the effect of the system would
‘be to lessen the number of criminals in this country, then
the saving of expenditure which would arise from this
diminution of the number of offenders would more than
counterbalance any increase on the other side. So far,
.at any rate, as ‘juvenile offenders” go, the increase of
.expense should not prevent the plan pro?osed from being
dried, if in other respects it is good. If a society, by its
lack of care and foresight, allow any of its young popula-
tion to be in such a state that the wonder is rather that
«crime is abstained from, than that it is committed, the
Jeast which that society can do,—if it demand a penalty
for the infraction of its laws,—is to take care that the pun-
ished child is placed in a situation which allows him the
opportunity of becoming eventually a good man. If Eng-
}and have a conscience, she ought not to be satisfied with
ess.
We next approach those cases in which, although the
«criminal be an adult, the circumstances attending the
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commission of the offence, the absence of any previous
conviction, and the general good character, all betoken a
nature but little hardened. - Imprisonment has been shown
to fail in these cases as in tgose of juvenile offenders.
Deportation to_penitentiaries abroad, framed upon the
model of the Pentonville prison, but with considerable
alteration in many of its particulars, of the discipline
which is necessary to be maintained lilel‘ﬂ, is what I ven-
ture to recommend in its stead.

On the cell of each prisoner at Pentonville is affixed
the following notice :—

¢ Prisoners admitted into the Pentonville Prison will
have an opportunity of being taught a trade, and of receiv-
ing sound moral and religious instruction. They will be
transplanted to a penal colony in classes, as follows:

¢ FIRST CLASS.

¢ Prisoners who shall, when sent from this prison, be re-
ported by the governor and chaplain to have behaved well.

¢“These at the end of eighteen months will be sent to
Van Diemen’s Land, to receive a ticket of leave on land-
ing, which, until forfeited by bad conduct, will in that
country confer most of the advantages of freedom. La-
bor being in great demand, and wages therefore high,
the prisoner’s knowledge of a trade will enable him,
with industry and continued good conduct, to secure a
comfortable and respectable position in society. Prison-
ers who obtain tickets of leave may also, by industry and
good conduet, acquire in a short time means sufficient to
enable their families to follow them.

¢ SECOND CLASS.
“ Prisoners who have not behaved well.

¢ These, also, at the end of eighteen months, will be
transported to Van Diemen’s Land, where they will re- .
ceive a probationary pass, which will secure to them
only a limited portion of their earnings, will admit of
their ex:Loying only a small portion of liberty, and will
subject them to many restraints and privations,
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¢ THIRD CLASS.
‘¢ Prisoners who have bekaved ill.

“These will be transported to Tasman’s Peninsula, a
small colony occupied only by conviets and a military
guard, there to be employed n gublw works in |
tionary gangs, without wages and deprived of li H
and their families will not under any eircumstanees
allowed to follow them. . Prisoners will see how mnch
depends upon their own conduct during their comfine-
ment in this prison. According to their behavior and
improvement , will be their future position in the
colony to which they will be sent.” ‘

Such are the words of kindness and consolation which
meet the eye of the conviet when he is first introduced
into this asylum: or his first lessons in reading tell the
good in store for him if he behave well. He has the hope
of becoming something better; and the means of know-
ledge and moral reformation are at hand. At Pentonville
these have been used successfully. Of 500 men upon
whom the treatment has been tried, only five or six have
been pronounced incorrigible: and yet amonoﬁ_;hei! ranks
are many convicted of the most serious offences, and
whose previous lives had been one continued series of
crime. Eighteen months of preparation are scarcely too
long for such as these, and entire separation from all in-
tercourse with each other is necessary. There are evils,
however, attendant upon all systems of solitary confine-
ment, which have been already neticed; and no ane
would seek to impose it except as a lesser evil, by which
the greater one of the communication of depraved thought
is prevented.

n the case of less hardened offenders many alleviations
of this system might be allowed. The sentence, in order
to distinguish it from the penalty of ¢ transportation,” as
now in use, should be ¢ com; enmgration for life,”
and the condition of the prisoner should be assimilated to
that of the emigrant directly he is rendered fit, and is
capable of maintaining himself. For this purpose se soon
as he has received from the governor of the prison a cer-
tificate of proficiency in the trade or occupation he has
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sélected, and one of good moral character from the chap-
lain, a pardon conditional on his not quitting the colony
should bef gmnte;i These c;rtiﬁcatss tyvould be ready
passports for employment, and instead of being regarded
a8 memorials of former shame, they would l;.gtreasuud
as precious tokens of an improved condition of life. 1
would propose further, that upon copies of these certifi-
cates being sent to the officers of the parish where the
emigrant had gained a settlement, it should be compul-
sory upon them, on the application of the wife, to send
out to the colony both her and her children. This would
cure many evils: it would be but right as respects the
man who has been subjected to a punishment severe in
the first instance, ald which, without the hope of this
alleviation, would be too severe ; and to the unoffending
wife and children, who have been deprived by the law
of their natural protector, it would be only common jus-
tice to hoid out to them the means of rejoining him : the
state of the colony and of the mother country would both
be benefited ; the parish which would otherwise be bur-
dened with the it of them for years as paupers,
would not be grej iced ; and the scandal which now se
often ocours from the contraction of a second marriage
during the life of the first husband or the living in adultery
~—{ransgressions into which the woman is ofien almost
driven by her destitute condition—would be avoided.
Let the wife rejoin her husband, the children their father,
and in a country where labor will win a sufficient re-
muneration, and temptation to crime is thereby dimin-
ished, f;hn;.lyl would form an honest, well-conducted emi-
grant .

With rega.rd to female offenders, a similar system
might well be pursued. Hitherto the plan of transporta.
tion as respects them, bas utterly failed. The evidence

iven before the t riation committee respecting
gmale convicts was truly disheartening; but it must be
recollected that they had lost all sense of shame before
they left England, and it could hardly be expected that
they would conduct themselves better when assigned
as servants in New South Wales, or taken to the factomm:{
at Paramatta, where but little discipline was maintai
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Let them, however, be removed from this country for
a first offence, placed in penitentiaries abroad,—taught
occupations which would qualify them to discharge effi-
ciently the duties of an emigrant’s wife, or of a good
house{old servant upon their %;aving the penitentiary,—
granted certificates of acquirement and of moral character,
and there would be no reason to doubt that the objects of
criminal punishment would be attained, with regard to
female offenders both juvenile and adult, as completely
as has already been anticipated in the case of boys and
men, and partly proved by the experience of Parkhurst,
Point Puer, andy lfentonville. The general rule is a clear
one :—effectually punish crime in its first outbreak ;—
delay can only produce a necessity for severer measures,
—increased expense to society, greater pain to the of-
fender, and render after all the success, both in deterring
from crime and in reforming the criminal, less certain.
We have thus disposed of the cases in the first subdivi-
sion of the offences against property considered not upon
the ground of the loss which society may have sustained
by the perpetration of the offence, but with a view to the
kind of human creature who committed it. The second
subdivision is more easily disposed of. This, as has
already been stated, consists of men who, either by the
fault of the present system, or from an insufficient detect-
ive police force, have grown gray in guilt. The first of
these causes, it is to be hoped, will be ultimately removed;
but for many years, the numbers of this class will neces-
sarily be considerable. I amr unable to suggest any plan
better adapted to the reform of these offenders than that
of trans%ortation under Lord Stanley’s orders; cases from
among them being selected as at present for the prepara-
tory discipline of Pentonville. The ability displayed by
such offenders, while it leaves them less excuse for their
crime, renders a severe punishment needful to prevent
them from repeating it. Vgith them the profit arising from
their criminal course is calculated to a nicel¥, and against
it are set off the chances of detection, and the fear of punish-
ment. They have employed their talents against society,
and they cannot compl;ain of being removed to another
country where they will have less opportunity of exercis-
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ing their bad ingenuity in defrauding their neighbors, and
where, though they must pass a life of hardﬁxip at first,
they have the hope allowed them of ameliorating their
condition by an improvement in conduct. They would
thus %ethrough the grades of

1. Detention in Norfolk island.

2. Probation gangs.

3, Probation passes, by virtue of which they become
for the first time entitled to a portion of their
wages.

4. Ticket of leave, which has all the effect of a pardon,
except that they are restricted to the colony.

5. Pardon. ’

Even in these cases, when a convict had obtained to
the fourth class, it would be desirable that his wife and
ohildren should be sent out to him at the mutual request
of both parties.

The same order of Lord Stanley contains efficient in-
structions relative to the treatment of female convicts who
would be in this subdivision.*

SECTION II.
2. Offences against property committed with violence.

This class includes the various kinds of burglary;
housebreaking; robbery; sending threatening letters
to extort money, &c. e total number of offenders
sentenced in the year 1843, in the county of Yorkt for
crimes included under this head, was 237: that of crimi-
nals of the first class 1246; so that we may reckon
offenders of the second description at about one-fifth of
the number of those of the first. First offenders are found
but rarely among their ranks, although sometimes it hap-

* Vide Order in Appendix.

+ Vide the tables of criminal offenders presented to both Houses
of Parliament for 1844, page 40. I have selected the table of
criminal offenders for the county of York, by way of showing
the comparative number in each class, as from its large manu-
facturing and agricultural population it affords a fair criterion for
the whole of England.
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that a prisoner is presamed to be so from not having
m before detected.

In all these cases I would leave the system of transpor-
tation upon a scale proportioned to the magnitude of the
offence as it is at present. Much might indeed be said
against the policy of allowing the return of a convict to
his former associates in the mother country, even after
any period of expatriation; but it is difficult to suggest
degrees of transportation which would be understood at
home, excepting those of duration of time: and a bad
man is sometimes deterred from committing violence in
addition to the robbery by the remembrance that in that
case his offence, if detected, would be more severely vi-
sited. In all the offences of this class, however, the judge
should be allowed to substitute ¢ Compulsory Emigration”
for transportation, where sufficient mitigating circum-
stances exist to justify the change.

N SECTION III.

3. Forgery and offences against the Currency. .

The observations already made on offenders who make
use of their talents to defraud their fellow-men, apply to
this class also. Forgery is never attempted by an unedu-
cated man. If his knowledge of the law has served to

reserve him from the penalties of its actual infraction

fore, it has not been from the lack of will to make a
profit at the expense of society; but from a fear of the
attendant punishment. He has previously done many a
dishonest act, and the desire of profiting still more largely,
has at last banished all thought of prudence from his mind,
and he breaks the law. His nature had been corrupted
long before.

ransportation is a fit punishment for such an individual,
as also for the practised coiner: but this latter has fre-
queatly accomplices, more particularly in the offence of
ntterimﬁr eounterfeit coin, whose character is of a very dif-
ferent description—foolish victims of the clever principals.
Compulsory Emigration would deter and yet improve
such persons. They are -generally idle characters, who
if they once learn that money can be gained more easily
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by orime than by labor, are easily tempted to the com-
miseion of a first offence; but who, if not removed from
the country, would pursue their vicious course farther,
until they were at last detected in the commission of a
great crime. Imprisonment is worse than useless in such
cases.

SECTION 1v.
4. Offences against the person.
5. Mualictous offences against property.

‘We now enter upon a second great division of crime.
The fourth class consists of murder; manslaughter; rape;
abduction and assaults against the person, of various de-
grees of enormity. In number these again show a de-
crease from those we have last considered. The convie-
tions in 1843, in the county of York, amounted only to
87 cases, many of these being assaults of a comparatively
trivial nature, for which but a short period of imprisonment
was inflicted.

. The fifth class includes the various kinds of arson ; de-
stroying machinery; killing and maiming cattle; and other
malicious offences against property of a like kind. Of
these the convictions in the same county and year
amounted to only 11.

I have been induced to consider these two classes
together, since although differing very much in degree,
they are in many instances the same in character. In
revenge I seek to do my neighbor an injury; if a stronger
man I assault him; if weaker I injure his property;
whichsoever of these alternatives be taken, the criminal
is a very different person from those we have formerly
treated of. The animus which urges to the committal of
larceny or robbery is personal advantage,—the animus in
the other is the delight of occasioning a loss of life, or
limb, or property to the individual injured. A thief is led
into crime by the hope of gain, but would gladly receive
the amount 1 po! sterling, without having to undergo
the labor attending the commission of the crime added to
the chance of punishment upon detection ;—the offender
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against the person or the malicious injurer of prope:
would oﬁenp:ut himself into considerable personal pe:x.'?:
and sustain great pecuniary loss for the sake of obtaining
- his desired revenge.

With respect to the punishment now in force for the
greater crimes of the fourth class, I have no observation
to make. The question of the expediency of capital pun-
ishment in any case, has been so larﬁely discussed, that
it would be unnecessary to argue it here, nor would so
small a treatise allow space for it. In practice there is
seldom an execution in,&is country for any other crime
than that of murder, and at present at least, no one has
been able to devise any effectual substitute for capital
punishment in this case. In others, where this awful
serntence is recorded, it is generally commuted for trans-
portation for life, and by a recent statute the same punish-
ment may now by law be inflicted in many cases which
nsed to be capital.

In determining on an adequate punishment for these
offences, the diéculties are, that on the one hand it must
be so severe as to deter a man from its commission, even
when under the influence of excited passion ; on the other,
it ought in its nature to be such as tolead to an amendment,
if possible, in the temperament of the offender. Short of
death, transportation for life is, in its conse?uences, the
most dreadful punishment; and the power of inflicting it
must still be left with the judge, never to be inflicted in
these cases unless the most urgent necessity demands it.
Success may possibly attend the new orders of Lord Stan-
%:{; but hitherto every official document from Norfolk

and shows that by removing men of this description to

a Elace where public opinion exercises no control, and
where hardship and suffering irritate the mind, fuller -
sway is given to their before ill-governed passions and
appetites. Again to repeat those dreadful words before
quoted, ¢ when a man comes to this island he loses the
heart of a man, and gets the heart of a beast.”” Upon
criminals, such as these the hope of worldly prosperity is
not likely to operate :—unaccustomed to seﬁ'—control, on
the first opportunity they will again seek the gratification
of their passions—again plunge into crime—encounter
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re-transportation as the penalty,—become wild ferocious
animals in the hopelesspess of Norfolk Island, and having
become worse instead of better in consequence of the
penalties inflicted by social law, will at finish by
meriting and suffering capital punishment: a consumma-
tion, asit a&pears from official documents, not unfrequently

ht by the wretched convict,

ut how will such a criminal best be reformed? He is
not in general a calculator; self-interest will therefore
have little influence upon him, and the prospect of rais-
ing himself in the world would not counterbalance long
habits of vice, and ungoverned passion. The removing
him to another country where the standard of civilization
is lower than in this, although the means of employment
ma.{mbe greater, would be hurtful rather than beneficial
in this case: but a separation from the world, in some
place where the mind of the prisoner could be educated,
moral dis:igline enforced, religious instruction afforded,
and medical superintendence bestowed, might probably
be successful after a time. When a man’s &Bassions can
no longer be controlled by his reason, the first step has
been taken towards insanity, and if their outbreak be such
as to lead him to infringe the law, he should be treated as
laboring under incipient disease of this kind. It is not by
this intended that there should be an acquittal on the
ground of insanity, but such criminals should upon con-
viction be removed to prison, there to remain for not less
than twelve months, and longer until her majesty be
pleased to release them, which should be on a certificate
of confirmed good conduct from the visiting justices, on
the testimony of the chaplain and governor. eir num-
bers have been shown ta be small, the expense therefore
would not be great: the prisons as they now exist would
suffice, for the crowds ofp offenders which at present fill
them would be otherwise disposed of: and upon their re-
lease from prison after so long a discipline it is not likely
that they would repeat crimes against which the feeling
of society is strong,—which a watchful police renders
hazardous,—and gﬁﬁch it is to be hoped, their own better
regulated nature would recoil from.

ut this kind of punishment would be inapplicable to

6
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individuals who from ill-reasoning on one point, though
Kerhaps their seneral character may not have been bad,

ave been induced to destroy property. They are de-
strogers of barns and machinery, but their nature has not
g_er aps been corrupted by any great moral depravity :

equently we have proof to the contrary on the trial : but
they have thought Sxat they were carrying out a great
principle of good for their class, and in order to enunciate
it, they have thought themselves obliged—herein follow-
ing the example of many politicians of a higher grade—
to occasion a lesser evil. It is impossible under any
other hypothesis to explain the fact, of the entire absence
of personal enmity against the farmer injured, shown in
the fire cases in gu olk lately, in the destruction of ma-
chinery in Lancashire last year, and in Kent in 1830.
They are suffering great privations, they know no other
means of awakening public attention to their wants, they
therefore make this their voice, thinking perhaps that
they are remedying at the same time some of their griev-
ances by the means they have taken to make them known.
Actual transportation is too severe a punishment for these
men, excepting when the offence has been committed
underaggravated circumstances; imprisonment in the mode
above suggested would fail, for by a conviction for a crime
of this nature such a brand is fixed on the brow of the
offender that no farmer would afterwards employ him,
and his lot in England would be wretched. Compulsory
emigration for life is what I would propose as a penalty.
for crimes of this description.

For the lesser kinds of offence in this class which be-
token the.irregularity of youth rather than depravity of
character, imprisonment with hard labor is the best pun-
ishment. It deters this species of offender; and if the
numbers in the prisons are lessened, and the worst class
of criminals removed, but little contamination, if any,
could be apprehended, and the character of the ‘prisoner
at least would not be deteriorated.
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SECTION V.

1. Other offences not included in the above classes.

These, with one exception,—perjury,—are of a nature
to which the concluding remarks of the last section are
applicable:—for perjury, transportation should be retained.
The man who wilfully gives false testimony differs but
little from him who uses a false plate or die. His pun-
ishment should be the same.

I have now reviewed all the offences of which our law
takes cognizance. In many of the punishments altera-
tions have been suggested, which are put forward in the
belief that they will bear the two great tests which ought
to be a:gplied to all grovisions of this nature, 1. e., that
while they would lead to the prevention of erime, they
would at the same time reform the criminal.

Hitherto, with very rare exceptions, no one has paid
any attention to the general condition of offenders against
the laws. Some great crime perhaps concentrates for a
time a morbid interest upon the individual who has com-
mitted it, but this is the result of mere curiosity for the
most part, which is soon exhausted, and no beneficial
result ensues: the subject is in itself a distasteful one; no
man likes to contemplate the degradation of his species,
and the malefactor 18, by general consent, put out of re-

- membrance. It is only thus that the system of wholesale
transportation, with its moral evils, could have gone
on 80 long without an attempt at any amendment: year
after year thousands of wretches were removed from
England to ﬂerpetrate the same or worse crimes else-
where, and the public was satisfied. The Archbishop of
Dublin at last laid open its horrors before the lords, many
of whom acknowledged that they were unaware till then
of what had been tﬁe state of things, and to his efforts
must be attributed the present improvement in the system,
To a certain degree, therefore, he has been successful,
but more, much more, remains to be done.

It is not enough that the wealthy classes, like the
Pharisee of old, self-satisfied in their abstinence from a
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certain set of crimes, in their compliance with the usages
of society, and in their general intelligence, ¢ thank God
that they are not as so many other men are,” and sup-
pose that there is nothing to amend in a state of society
which yearly condemns thousands to suffer the pena.ltX
of crimes to which that very state of society has tempte
them, and against which it has provided no safeguard.
Wealth and power were not given either to enable the
possessors to enjoy in greater abundance the pleasures
of sense, or even to sit down in quiet comfort, well
pleased with themselves that they have no temptation to
do evil. Riches and greatness are the talents which the
lord who went on a far journey confided to his servants,
to be used so as to bring him at his coming an ample
return. Let the landlord at that day be able to greet his
greater master with ¢“Lord, thou gavest me abundance,
and lo! I have used it to enlarge thy kingdom ; here are
the tenants and the laborers whom I have lived among
and instructed, as well by kind words as example—they
are good Christians and happy men—let them be my
companions for eternity!”’ the princely merchant
and wealthy manufacturer be able to reply, ¢“Lord, I had
not extensive estates confided to me, but I have had
numerous dependents. I have forborne to enrich myself
as much as I might have done, in order to afford to these
people the instruction and the comforts without which
man sinks into the brute. Here are my work people, my
porters, my clerks—thy talent has gained ten!”’ ere
such the rule instead of the exception, we should mnot
need to build jails and workhouses. But this happy state
of things cannot be expected yet, even if all were as
much alive to the duties of their high station as, I thank
God, many are ;—for changes in society go on slowly.
In the mean time it only remains that legislators do their
duty too; and when they find a poor wretch steeped to
the lips in misery and guilt, let tgem look with compas-
sion upon him gowever low he may be fallen; and for
His sake in whose mace he was made, endeavor to
rescue him from degradation and sin, and restore the
lost prodigal to his Father and theirs.
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Convict Discipline. Ordered by the House of Commons to be
printed, 3 April, 1843.

Cory of a DISPATCH from Lord Stanley to Lieutenant-
Governor Sir John Franklin. :

Downing-street, 25 November, 1842.

Sm
T avarL myself of the departure from this country of the
newly appointed secretary at Van Diemen’s land, as the
most convenient opportunity I could find for conveying
to you those instructions on the subject of convict disci-
pline, which you will for some time past have been
expecting to receive. The delay which has occurred in
settling a question at once so ardnous and so important,
has been inevitable; and even yet it is not in my power
to announce the completion of the measures requisite for
enabling you to' carry into effect the views of the minis-
ters of the crown. But I do not regret a postponement
which has enabled me and my colleagues carefully to
examine the ground we propose to occupy, aided by all
the information to be drawn from the Report of the recent
Committee of the House of Commons, and from the evi-
dence on which that report proceeded; and from other
channels of intellizgence which have been opened to us
since the close of the labors of that committee.

In proceediné to signify to you the conclusions to which
Her Majesty’s Government have been led by this course
of inquiry, T propose to sacrifice to perspicuity every
object which would interfere with it; and to that end I
will state at the outset what are the topics to which I pro-
Yose to address myself, and what is the order in which

am about to notice them.
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First, then, I will endeavor to state what are the
general principles by which Her Majesty’s Government
will be tgnided in the management of the convict popula-
tion in the penal colonies. ¢

Secondly, I will consider, in their order, each of the
five stages through which a convict will have to pass
from the commencement of his sentence until he shall
attain (as often as it may be attainable) a pardon either
absolute or conditional.

Thirdly, I will indicate what are the legal instruments
to be completed, and what the official appointments and
arrangements to be made before those general principles
can be carried entirely into effect; and those specific
rules fully executed. Hence you will readily collect to
what extent this dispatch can be taken as an instruction
for your immediate guidance, and how far it is to be un-
derstood as merely preparatory to the introduction of the
new system of convict discipline.

Reverting to this distribution of the topics to be noticed,
I shall first explain what are the general principles by
which her Majesty’s Government propose to be guided
in the management of the convict population in the penal
colonies.

You will readily anticipate that I am not about to enter
into any abstract or speculative inquiries on the subject of
the punishment of crime, or as to the particular form of

unishment administered in our penal colonies. My ob-
ject is merely to state some broad conclusions which it is
necessary to premise, in order to render intelligible the
objects of the more minute regulations which will follow.
Her majesty’s government, then, regard it as indispen-
sable, that every convict transported, whether for a longer
or a shorter period, should actually undergo that punish-
ment without either pardon or mitigation for some prede-
termined period, bearing, in each case, a proportion to
the length of the sentence. We further think that it should
be reserved to the queen herself to make any exception
from this rule; and that the royal prerogative of mercy
should not be delegated to the governor of the colony in
such terms as would enable him to relax it. We do not,
however, contemplate a state of things in which the con-
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vict, suffering under the sentence of the law, should ever
be excluded from the hope of amending his condition by
blameless or meritorious behavior, or from the fear of
enhancing the hardships of it by misconduct. On the
contrary, to keep alive an invigorating hope, and a salu-
tary dread at every stage of the progress of the prisoner
from the commencement to the close of his punishment,
appears to us to be an indispensable part of the discipline
to which he should be subjected. rther, we contem-
plate the necessity of subjecting every convict to suc-
cessive stages of punishment, decreasing in rigor at each
successive step until he reaches that ultimate stage in
which he shall be capable of a pardon either absolute or
conditional, though not ever entitled to demand that in-
dulgence of right. It is, moreover, our opinion that the
transition from one stage of punishment to another less
severe should be withheld from any convict who, by mis-
conduct, may have forfeited his claim to such mitigation.
On the other hand, we think that a course of meritorious
or blameless conduct in any one stage should entitle the
convict in any future stage of punishment to such propor-
tionate relaxations of the severity of his condition as ma
be compatible with his continuance in it; and that suc
good conduct should ultimately have a favorable effect
whenever the question of granting a pardon may be ripe
for decision. To these general principles itis tobe added,
that in the case of certain classes of convicts sentenced to
transportation for not more than seven years, her ma-
jesty’s government propose that the first stage of punish-
ment should be undergone, not in the colony, but in a
penitentiary in this country; and that the conviets should,
at the expiration of a given time, be sent to the colony,
there to enter on such stag(la of penal discipline as may in
each particular case be indicated by the Secretary of State
for the Home Department.
I should leave unnoticed the most important of all the
eneral principles to which the ministers of the crown
ook, so Eu as respects the convict himself and the socie
in which he is to live, if I omitted to add that we antici-
te from a systematic course of moral and religious
mstruction, which the congregation of the convicts in
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masses will afford, the means of appliying such salutary
influences as may best qualify them for entering on the
temptations of an independent course of life, and may
induce them to betake themselves to industrious and use-
ful pursuits. ] v

. Secondly, such being the general principles by which -
her majesty’s government propose to be guided, I will
next consider in their order, each of the five stages
through which a convict will have to pass. For the sake
of distinctness, they may be described as follows: 1. De-
tention at Norfolk Island. 2. The Probationary Gang.
3. The Probation Passes. 4. Tickets of Leave; and, 5.
Pardons.

1st. Detention in Norfolk Island will be the invariable
consequence of all sentences of transportation for life;
and will also be applied ta the more aggravated cases of
convicts sentenced to any term not less than fifteen years.
Four years will be the longest period, and two years the
shortest period, for which any convict will be sentenced
to detention at Norfolk Island. In each case the Secretary
of State for the Home Department will, between these
limits, indicate the length of time for which the conviet is
to be detained at that place. This statement is, however,
applicable only to the cases of convicts transported direct
from the United Kingdom. It will be left to the discretion
of the Governors of New South Wales and of Van Die-
1nen’s Land respectively, to transport convicts under simi-
lar colonial sentences, either to Norfolk Island, or to the
penal settlement of Port Arthur in Van Diemen’s Land,
of which the regulations and discipline will be nearly
similar.

Arrived at Norfolk Island, the convict will be employed
at hard labor. No authority except that of the queen her-
self will be competent to aIJridge the time of his detention
there. On the other hand, the misconduct of the convict
in Norfolk Island may have the effect of prolonging his
detention there indefinitely, within the limits of the term
of his original sentence.

But although even good conduct on the part of the con-
vict cannot abridge the duration of this part of his sentence,
yet any one who, by a course of blameless or meritorious
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behatior at Norfolk Island, shall have estabfished a claim
10 favorable consideration, will have the benefit of that
<¢laim in the fature stages of his career.

To estimate at the end of four-years, or éven two years,
the good or the bad conduct which a convict may have
‘wbserved through so long a period, would hardly be l{nms--
ticable, tinless some system were adopted of daily or
‘weekly notation of the conduct, whether meritorious or
‘culpable, of each. At this distance, I do not propose to
enter on topics so minute as these; they are more fitly
‘matter for local regulation. But whatever regulation may
‘be made, shonld have for its object to leave as litle as
gsn’blp to general and indistinct recollection, and to

ake the atfestation of good or of bad conduct as much
‘a8 m‘t’ﬂe a matter of cotemporary record.

I pass from the subject of detention at Norfolk
Feland, it will be convenient that I should notice in what
‘thannet it is proposed to encounter some of the difficulties
which w seem to oppose this part of the general de-
sign.
" At present, the whole convict discipline of Norfolk Is-
{and is under the charge of an officer en in the trial
of a series of experiments suggested by himeelf. For
reasons in no degree incompanble with the t due
to that gentleman, it is proposed to relieve him that
charge. An officer to be called the superintendent or
commandant of Norfolk Island, will proceed to that place
s soon as may be practicable, and will be the bearer of
detailed instructions for his guidanee in the discharge of
his official duties.

This officer will, however, be placed under the imme-
diate authority of the Governor of Van Diemen’s Land.
For that purpose the island will be detached from the
Government of New Sonth Wales, and annexed to the
Van Diemen’s Land Government.

To make clear room for the commencement of the new
system at Norfolk Island, it will be necessary to remove
from that place to Van Diemen’s Land a large proportion
of the prisoners who are already in confinement there.
Such of them as were convicted in the United Kingdom
should be thus disposed of, together with so many of

7
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those convicted in New South Wales or Van Diemen’s
Land as Captain Maconochie, from his knowledge of
their characters and conduct, may deem entitled by such
a transfer, to be relieved from the severer discipline which
will hereafter be introduced in Norfolk Island. When
arrived at Van Diemen’s Land, the present convict popu-
lation of Norfolk Island should either be sent to Port Ar-
thur, or placed in such one of the classes of convicts at
Van Diemen’s Land as may be most appropriate to the
case of each person. _

A proper military force will be stationed at Norfolk
Islané), and the convicts there will be employed under
the direction of an officer of the Ordnance, in any neces-
sary repair or enlargement of the barracks for the recep-
tion of that force. They will also be employed in pre-
paring the necessary. lo!ging for the reception of the total
number of convicts whom it is intended to place on the
island. Agricultural labor for their own subsistence will,
of course, be an occupation which must be deemed of
primary importance. )

Norfolk Island must be regarded exclusively as a place
of confinement. No person must be permitted to dwell
there exceé)t the convicts, the persons employed in the
superintendence of them, the families of those persons,
and the military. The commandant must be armed with
summary power to remove all persons who are not either
convicts undergoing their sentence, or military in charge
over them, reporting of course, to the Governor of Van
Diemen’s Land for his sanction every such proceeding.
These powers must be imparte(f to the commandant by
law, and for.that purpose an enactment must be gropmd
to the Legislative Council of Van Diemen’s Land.

1 anticipate that the total number of convicts who will
be annually sent from this country to Norfolk Island will
not exceed 1000, and that the total number of such con-
viets who will be ever resident there at any one time will
not much exceed 3000. Some addition may be made by
convicts sent to Norfolk Island from New South Wales or
Van Diemen’s Land. The number will not probably be
large. But although anaﬁnsuch Australian convicts may
be detained at Norfolk Island until they shall have become
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entitled to the probation pass, hereafter described, they
must, on becoming so entitled, be removed to undergo
the subsequent es of punishment, the Van Diemen’s
Land convicts in New South Wales, and the New South
Wales convicts in Van Diemen’s Land. :

The second stage of punishment is that of the proba-
tion These gangs will be assembled in Van Die-
men’s Land. They will be composed first of convicts
who have passed through the period of detention at Nor-
folk Island, and secondly of convicts sentenced to trans-

gortation for a less term than life, who may be indicated
- by the Secretary of State for the Home Department as
proper to be placed in this class. The probation
will be employed in the service of the Government, and,
with rare exceptions, in the unsettled districts of the
colon{. No convict placed in the probation gang will

ass less than one, or more than two years there, exc:;ft

m case of misconduct. Here, as in the case already
mentioned, a cotemporary record should be preserved
of the good or the bad conduct of the convict. Of good con-
duct the reward would be earned in the ulterior stages of
his punishment. His bad conduct would be followed by
the penalty of detention for a proportionate period in the
probation ﬁlg

The prol will be employed in hard labor.
But the labor of all should not be equally hard. Every
gang should be broken into two or three divisions, dis-
tinguished from each other by such mitigations of toil or
other petty indulgences as may be compatible with the
condition of criminals suffering the punishment of their
offences. By transference of the men from one of these
divisions to the other, an effective system of rewards and
penalties might be established, of which the enjoyment
or the terror would be immediate. This system appears
to be already in operation in Van Diemen’s Land, and the
regulations generally, in which, of course, modifications
may from time to time be made by the local authorities,
seem well adapted to their object.

An officer hereafter to be more particularly mentioned
who would have the title of Comptroller of Convicts, will
have the general superintendence of the probation gangs,



g6 APPRNDIX,

and at his suggestion alorie will relaxgtions of indulgences
be granted to any member of them,
- My present estimate is, that provision ought to be made
for placing the probation gangs in Van Diemen’s Land on
a footing which will admit of the maintenance and em-
ployment of a number of conviots at one time, amounti
10 8,000. This large number of prisoners may be dividzg
&8s at present, into gangs of from 250 to 300 men each.
They must be hutted, or quartered in situations where
they can undertake and execute in ooncert, works of publie
utihty. ‘With a view to ce-operation in such works and
in order that they may live under one common superin-
tendence and control, their settlements must be in the
vicinity -of each other; while, on the other hand, that
~icinity must not be so close as to admit of easy communi-~
cation between different gangs, or any concert between
them to resist the-authority under which they are placed]
- In subordination to the comptroller there will be em-
loyed, for the superintendence of the probation gangs,

religious teac being clergymen of the Establish-
‘ed Church or Wesleyan methodists, or Roman-catholic
priests. Every such teacher will be liable to immediate
suspension from office by the comptrolier, subject to the
Governor’s ultimate decision. °
. Thefe will also be attached to each probation gang an
overseer, with such subordinate officers as may be neces-
Jauryafor givinf effect to his authority. But until the compt-
roller himself shall have been appointed, I shall abstain
from entering upon any detailed statement of the extent
-of this establishment. .
- It will be the duty of the comptroller to establish all
necessary rules for the emgloyment of the probation gans_
Al such rules must be laid before the Governor, who will
‘be anthorized either to disallow them altogether, or to
suspend the execution of them provisionally.

eekly returns will be made by every overseer and
by the religious teacher to the con:goller in which report
a statement is to be comprised of gooci or bad conduet
of every member of each of the probation gangs. From
such reports will be compiled periodically some aceount
of the charaster of each man, reduced 1o seme scale of
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fumerical notation, from which may at any time be drawn
:eecsﬁmdtt_h.;ohimdeachonl:ho' of

e Crown, or of the just Liability of each to an enchaneed
1.'igo\-cofpt\?nislmumt.]-.t :

After a convict shall have passed through the probation
gang, he will next proceed to the third stage of pumish~
ment, and become the. holder of a probation pass. But
no convict may enter on this stage exeept on twe con-
ditions. Of these, the first is the obtaining the cempt-
rolier of conviots a eertificate of ral good eonduct, to
be drawn from the records mymnﬁoned; and
secondly, the having fully sesved in the probation
during the whole of the period for which the conviet h
Jbeen placed there.

The essential distmction between the third stage and
those which preceded it will be that the holder of a pro-
bation pass imay, with the consent of the Government,

in any private service for wages, such wages to
be paid and accounted for as subsequently mentioned.

contract for private service is to be void unless
made with the Governor’s sauctien, either previous oy
subsequent, and is, by the terms of it, to be terminable st
&mmor’aoglm be

olders of probation passes are to be divided into
three classes. The difference between the members of
which they wil bo placed regardiag (o hiring aed

3 ey will ac ing their hiring
wages. 'l'{ose who gay be in the first or lowest clase
mast obtain the prévious consent of the Governor to any
contract of service. Thmmmini?nm&m or third
classes may e in any service without previous
sanction, pwm that the engagement be immediately

to the Govemor for his pvent sanetion.
Again the members of the first class will receive from
their employers one-half only of their wages; the mem-
bers of the second class twovthirds only of their wages; but
the members of the third clasa the whole of whet they may
sa eam. The wages kept back from the members of first
qnd second classes must be paid by the employer.into the
gavings bank. For the expenditure of the wages actoely
paid %o him, the bolder of the probation pase, of whateves
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class, must account when required by the comptroller of
convicts, or by any person acting under his authority.

The holders of probation passes are to be arranged in
the three classes already mentioned by the Governor, at
his discretion. - He will have regard to length of service,
to good or bad conduct, and to every other circumstance
which should influence his decision; and he may, if he
shall see cause, degrade the holder of such a pass from
a higher to a lower class. :

In case of gross misconduct, the Governor may resum
the probation pass, and send back the convict to serve in
the probation gang. But whenever he shall have recourse
to any such exercise of authority, it will be his duty to
make a special report to the Secretary of State for his in-
formation, and for his sanction of the proceedings.

. The proportion of the wages earned by the holder of a
robation pass, and paid by the employer into the savings
k, is there to be detained until the convict shall have
been transferred into the class of holders of tickets of
leave, when, and not before, it is to be paid over to the
convict. But in the event of a convict forfeiting his pro-
bation pass by misconduct, the whole amount of the
deposit is to be forfeited to the queen. It will in each
such case remain to be determined how far any part of
the forfeiture may be subsequently remitted in favor of
the convict himself in case of amendment, or in favor of
his family if the convict should die before any remission
of the forfeiture. .
- If the holder of a probation pass should be unable to
obtain employment in any private service, he must return
to the service of the government, to be employed without
wages, receiving merely the ordinary rations of food and
clothing. Such persons will not be worked in company
with convicts in the probation gangs, nor will they be
continued in the service of the government after they can
obtain an eligible private service.

Holders of probation passes thus lapsing into the service
of the government, must not be so employed, except in
one or the other of the two following modes; that is,
either, first, in the making and remf roads, or secondly,
as members of jobbing parties hired out by the govern-
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inent, for the performance, under the direction of the
comptroller of convicts, of agricultural labor for the behoof
of sgme private person. Such jobbing parties-for the per-
formance of rural works by contract are to be composed
exclusively of the holders oftgrobation passes. The con-
tracts are to be made by the comptroller, and all the
earnings of the jobbing parties so employed are to be
paid to the commissariat chest, to the credit of the Lords
of the Treasury.

The prohibition of employing the holders of probation

ses in the service of the government for hire, or of so
employing them in any other mode of labor than one or
the other of the two modes already indicated, must be
considered as a peremptory and inflexible rule. -

The holders o{?probaﬁon passes will be incompetent to
maintain any suit or action against any person whatever.
But at the instance of a person so situated the comptroller
of convicts will sue his employer, if necessary, for the
amount of any wages earned by the convict and unpaid.
The holder of a probation pass will, in like manner, not
be liable to any civil suit or action by any person. If the
pass-holder should be indebted to his employer in any
sum of money, the employer may, with the consent of
the comptroller of convicts, but not otherwise, pay him-
self the amount of that debt by withholding from the
convict any proportion of his earnings which, according
to the preceding regulations, may be payable to the con-
vict himself.

- The holders of probation passes are all to be placed
under the ial superintendence of some magistrate
residing in the district within which such pass-holders
may be employed. Every pass-holder is to be inspected
by such magistrate once at least in each month, and the
magistrate is to make monthly reports to the comptroller
of convicts of the result of every such inspection.

There is no absolute limit, saving only the continuance
of the sentence, which must necessarily terminate the
continuance of a convict in the class of holders of proba-
tion passes: The transition from that class into the class
of holders of tickets of leave, is always to be a matter of
grace and favor, and never a matter of strict right.
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- The foarth stage through which the cenvict must iﬁl y
tefore obtaining a pardon is, that of the holders of tickets
ge?avo. The h::dential b:ondiﬁog of“thxs class is, :ata

- poseess what may be termed a ¢ probationary
revocable pardon,” valid in the colony in which it ia
granted, but of no avail elsawhere.

No convict ean obtain a ticket of leave before hall of
the term of the original sentence shall have expi In
the case of persons sentenced for life, that indefinite tarsg
shall, for the purpese af this eomputation, be eounted as
twenty-four years,

Fusther, no person may be transferred from the clasa
of probation paes-holders into the class.of ticket-of leave
holders, untjk he shall have held the probation pass for a
torm equal te the difference betwecn half the sentence
and the shortest period at which, under that senlence, the
eonvict might have arrived at the stage of a prebation
pass-holder. The ryle thus stated with a view to preci~
sion, will at first sight appear obseure. - An illustration,
will dispel that obscurity: Thus, sy the case of &
convict for life, or, as has already been explaived, far
twenty-four years; half of his senteace is twelve years;
the shostest ‘Pcriod at which, under his sentence, such a3
convict eould have reached the stage of a probation pass--
holder, would be six years, for he must have passed foax
a Noxfolk; Island, and two in the prebation gang. Deduct
those six years from the twelve yearsaiready mentioned,
and there will remain six years; during which the con-.
vict must, according to the rle already given, hold his
probation pass, More briefly, it may be stated thus,
namely, that one-half of the term of the sentence must

passed in one or other of the three first stages of pun-.
ishment. But.supposing that by misconduct the length:
of the firgt or of seconpd stage may have been in-
creased, no decrease will on that account be permitted
in the third stage; on the eontrary, in the case supposed
the whele term of punishment in the three fizst c!
would endure for a grestes period than ome-half of the
original sentence. .
. The fifth. and lst stage which a eenviet ean reach dur~
ing the continuance of the term of his sentence is, that of
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a paxdor, coaditional or absolute. It is almest superfinouy
ton&hx’anoono will be able to claim a pardom of right,
E:tdﬁ it must in every instance be an, aet of pure grace
\VOT.. ’ :
Pardens may be granted either by the queen. direetly,
or by tha gavemor ia the exmiseofﬂnnydpmo:

gative dele % him for that express purpose. Hep
mqestgn nat, of course, fetter her ewn diecretion
88 to exercise of this power in faver of amy cem-

vict dn:'fxigh any s:x;ge, of his_puniehllr::ut. But the x‘llldl;-
gation @ roysl prerogative te the gevernee wi
made in such terms as to deprive him of the pewer of
granting s watil the prescribed period of punieh-
went in the three first stages shall bave been wndergone;
noz will 2 parden granted by the governor he of any svaid
mond the limits of the Australian eelenies. No eanvict

il be capable of this indulgence until he shall have
reached the atage of the holder of a ticket of leave.
. Beverting to the amangement already mentigned, it
remains that I should indicate what are the legal instrgs
meuts to be completed, and what aze the effieial appaint-
ments and menta to be made, before the generak
principles y stated can be completely carried inter
effect, and the specific rules. already leid down can be
fully executed.

nder this head I have first to refer te the case of thosr

convicts to whom expectations of a mitigated punishment
have already been held out. Te clear ground effect~
ually for the introduction of the systema whickh itis pro-
posed to introduce, the first slogawill be, to satiafy all the
reasonable expectations which have already been exeited,
that so the convict population in future may be brought,
without any exee&ﬁon, within the reach of the same ge~
neral system of discipli The Governer of Van Die-
men’s will therefore be anthorized to. make in faver
of those priseners who have passed through the first stage:
of ion in the gangs such relaxation of the pensk
discipline as he may deem empedient. The time so
passed will be taken as past of that which they weuld
atherwise be ired to pass as holders. of prebation
passes. They will be admitted into the: class of probatior
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pass-holders as soon as the necessary change of the law
shall permit them to acquire that indulgence. :
- Further, the rules already laid down are not to have a
retrospective operation to the prejudice of those convicts
already in the colony who may have conducted them-
salves 80 as to entitle them to expect the benefits held
out under the existing regulations. In their favor the
vernor will be authorized so far to relax and mitigate

e new system, as not to disappoint the hopes which

they have been encouraged to form.
us much being provided for the past, it remains to
consider how security can be best taken for the accom-
plishment of the future objects to which I have referred.

In the first place, a change in the statute law of this
country will be necessary. Her majesty’s government
propose to recommend to Parliament to alter the statute
2 & 3 Will. 4, c. 62, 80 far as to vest in the queen the
power of regulating whatever relates to the length of ser-
vice, and the acquisition of property, by transported eon-
victs. )

A change in the royal commission and instructions
will also necessary, in order to define with greater
precision the extent to which her majesty’s prerogative of
mercy will hereafter be delegated to the Governor of Van
Diemen’s Land. It may be requisite that a new and per-
haps an enlarged establishment should be formed for the
reception and management of convicts in Norfolk Island
and in Van Diemen’s Land. I have already inimated
that in Van Diemen’s Land an officer is to be appointed
with the title of ¢ Comptroller General of Convicts.” ~ His
duty will be to superintend the whole of this branch of
the public service, acting, of course, in subordination to
the governor, and aoconiing to the instructions of her
majesty’s government. The comll:,troller will notcommuni-
cate with the governor through the colonial secretary, but
directly, and in his own person. He will in effect be v
nearly a second colonial secretary for this particular branc
of the public service. He will be dispatched from this
count?, and will be paid by the lords of the treasury.
Subordinate to the comptroller will be the whole body of
officers employed in the convict department, whether for
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the education or the religious instruction of the convicts,
or as overseers, or otherwise.

It will be the duty of the comptroller to draw out and
submit to the governor detailed regulations for the employ-
ment of the probation gangs, and otherwise for giving
complete effect to the system already described. No such

ations will take effect without the governor’s previous
sanction. A periodical report must be transmitted by the
comptroller, through the governor, to the secretary of state,
of the condition of the convicts—of the working and pro-
gress of the system—of any defects or errors which expe-
nence may bring to light—of the best means for correcting
and amending them—of the state and efficiency of the
convict establishments, and of the expense connected
with them—and of the methods by which economy and
efficiency may be most effectually promoted. Great im-
portance will be attached to the £scharge of this duf
with punctuality, exactness, and perspicuity, and it wi
be the especia{ duty of the comptroller to draw up his
periodical reports in a plain and methodical form, con-
veying all the requisite statistical information unembar-
rassed by any speculative disquisitions, and to support
every recommendation for any amendment of the system,
by a clear and brief exposition of the reasons, and by as
minute an estimate as possible of the pecuniary and other
consequences attendant on any such change.

Such is the general plan of convict discipline which I
have to rescni for your guidance. Until the contem-

ct of Parliament shall have passed, the new
Commission and Instructions issued, the requisite
local laws enacted, and the proposed appointments made,
you will, I am aware, be able but very imperfectly to
execute these instructions. Immediate preparation may
however, be in progress for the execution of them, an
especially it will be your duty to avoid, in future, raisin
any expectations or adopting any measure which woul
interfere with the introduction of this system at the earliest
practicable period.
: I have, &e.

(Signed)  StanLEY.
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Cory of a DISPATCH from Lord Stanley, to
Lisutenant-Governor Sir John Franklin.

Downing-street, 35 November 1842.

&n .

I my dispatoh of this date, No. 175, I have commn~
nicated to you very fully the views of Her Majesty’s Go-
vernment ss to the fature conduct of the system of txans-
portation in reference to male convicts. An equally im-
portant, and in some respects a more difficult subject, i
the application of the same sentence to the cases of female
canvicts.

The difficulties are greater, inasmuch as those with
whom we have to deal are in general fully as depraved
as the male convicts, while it is impossible te subjeet
them to the same course of discipline; and thus no alter-
native seems to be left but either to detain them in actual
eonfinement, or to. permit them to enter, in some mode or
ether, into the mass of the population, where the know-
ledge of their former characters subjecte them to. contingal
degradation; and having neither sound principles, ner
feelings of self-respect to protect them, and surrounded
by peculiar te tions areing out of the peculiar state of
the population, it is hardly to be wondered: that they be-
come, with few exceptions, at once reckless and hopelese,
and plunge deeper and deeper into misery and orime.

Lookingto the alarming disproportion which exists, and
Taust continue ta exiet, in Van Diemen’s Land betweex
the sexes, it would obviously be the ‘fohcy and the wish
of the Government to carry into actual execution the sen~
tence of transportation on females as generally as possi«
ble th but I cannot but feel that tl:i;;(}omment are bound;,
at the same time, to give to unhappy beings eve:
chance for reformation, and thattheyi&%asgs)m .?;
sponsibility by inflicting upon them a sentence whick
rather furnishes additional incentives to vice, than eneour-
agement and facilities for reformation; and I am com-
pelled to express my fears that female transportation, as
it his hitherto been condncted, has partaken more of the
former than of the latter character.



APPENDHG, t

- Accerding to the present system, it appedrs that on the
arrival of a {emale conviot ship, notice is given to parties
desirous to apply for assigned servants; and that the
fomales so applied for are immediately transferred to the
service of their employers, while the remainder are de~
tained in the female faotorydm .

It may appear extraordi looking to the great
scarcity of females, and the égl’: demand for their ser _
vices in Van Diemen’s Land, that there should, in erdinary
circumstances, be an{ ‘“remainder” left upon the hands of
the Government; yet I am informed, thatnot only is this the
case, but that great difficulty is experienced in disposing
of these fexi:alt;: If this ipe 80, it i? 31 fact whieh maarll:z
most strengly goneral feelings of the population
the almost insuperable difficulties with wgitsi thesa’poot
greatures have to contend in the attempt, if ever made, to
return to a better and more respectable line of life.

_ 'The system of assignment in regard to male coavicts
has been loudly and unequivocally condemned ; I confess,

I thinkmyself, too loudly and too indiscriminately, though
I am not insensible to the many and obvious objections
which may be urged against it.” But whatever these ob-
jections may be, they apply with at least equal weight to
the case of females, aggravated, as it seems to- me, by
other and peculiar objections, which will readily suggest
themeelves. I have no doubt that the local government
do their utmost to throw the shield of their protection
around these women; but the difficulty of obtaining ad-
mission for them into respectable sitnations is notorious;
and assigned to theless scrupulous and less moral portien
of the community, it is not unreasonable to snpﬁose that
they must be continually exposed to criminal solicitation,
1o grievous oppression, and ofien to personal violence;
while, from their previous character, little confidence is
placed, or can be placed, in the truth of their complaints,
M they should venture, or be disposed to complain to
nor ’

etl m to believe but that even among these
‘women there aze some, perhaps even marny, who may be
capable of better things; on whom instruction, careful
saperintendemce, and, above all, the stimulus of hope,
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might work beneficial effects, and make their sentence,
instead of being a curse to themselves and to the colony,
contributory to the advantage and benefit of both.

But in anxiously considering this question with my
colleagues, we are decidedly of opinion that no real
amount of good can be effected, without putting an abso-
lute stop to the system of assignment of females; and I
am therefore to convey to you the instructions of Her
Majesty’s Government, that you do not permit the futare
assignment of any female convicts who may arrive sub-
sequent to the receipt of this dispatch, or who may not
have been already assigned.

I am aware that this may occasion, in the first instance,
some, and perhaps a considerable increase of expense;
but Her Ma{est s Government are of opinion that the
interests involved are too important and too urgent, to allow
such considerations to interfere with the immediate adop-
tion of a system recommended by motives of justice and
humanity.

You will therefore consider yourself authorized, in re-
spect of females who may hereafier arrive, either to hire
buildings for their confinement and superintendence apart
from those who are already in the colony; or, if that can-
not be accomplished at a reasonable expense, to detain
the conviot ship in which they may arrive, and in which
some arrangements will have been made for their classi-
fication, and to allow them to remain on board until you
shall be able to effect more permanent arrangements.

All accounts which I have received concur in repre-
senting the state of the female factories at Hobart Town
and Launceston as exceedingly discreditable; as crowded
to such an extent, as not only to have rendered it neces-
sary to abandon all attempts at employing the greater
portion of the prisoners, but as detzing all classification,
and subjecting every class of offenders to the contamina-
tion of mutual bad example, in rooms so crowded, that,
according to very high authority, it has occurred that the
whole of the prisoners have been unable to lie down at
one time, and that a portion have been kept standing
while others rested.

In these factories are confined convicts who are unable



APPENDIX. 87

to obtain assi?;nents, together with those who have
been returned from assignment for the i s of pun-
ishment, and those who being with child from illicit
eonnections are thrown back on the hands of the govern-
ment; and who, after their delivery, and being attended
to at the %ublic expense, ‘again go forth, leaving their
children a burthen on the public through the whole period
of infancy and childhood, to return again in many cases,
under similar circumstances. .
This is a system which it is necessary altogether to re-
model ; while it continues, the evil which it engenders is
constantly perpetuating and increasing itself. No re-
table person will take a servaat out of such a school :
33& who go out from it, go out to all sorts of temptations
and vice, and again return, adding by their numbers to
the crowds which render discipline impossible, and b
their language and example, to the mass of vice whic
revents the inmates from being healthily absorbed into
e population. ‘
I proceed to state to you the manner in which Her

Majesty’s Government propose to deal with a state of -

things so fearful, and requiring so urgently a prompt and
effectual remedy. .

It is our intention that measures should be adopted,
with the least possible delay, for the construction, in a
healthy situation, inland, and at a distance certainly not
less than twenty miles from Hobart Town, of a Ppeniten-
tiary, upon the most approved plan, capable of containing
atr{;ast 3:)0 Ifemza.le prisiglifrs. InstmchE 'iy::dhave been
given to the Inspectors of Prisons in Eng to prepare
the plan of such a building, which will be constructed at
the expense of the Home Government. Immediately on
the receipt of this dispatch, you will in concurrence with
your council, institute inquiries as to the best site forsuch
a prison; taking into consideration the healthiness of the
situation, eonstant and easy access to good water, facili-
ties of transport of building materials, and especially the
neighborhood of stone and timber; but above all, the
former. When, in conjunction with your council, you
shall have decided on Jxe site, you will xmmedmtei re-
port to me your selection, and the reasons which have

’



dafluenced you in making it; but you will hot think #
arecessary to await my approval before you vominence
such ons as do not require that yon shouid have
the before you. It is necessary, therefore, that 1
should &mpress upon {gu the propriety of well eonsidering
wvery circumstance, before yon inour the responsibility
wf making a selection on which se much depends.

. When you shall have decided, you will communicaté
with the director of the probation gangs, and remove
thither u8 large a number of ocenvicts as can be safely
housed and usefully employed, and occupy them in
$olling timber, quarrying stone, and all the more laborious
‘work which will be required for the construction of the
new Kenitenti s ‘ )

< When the pfans shall have been firnished to Her
-Majesty’s Govérnment and approved by them, they shall
be sent out, togethér with such persons as it may be
shought propet to select here for the purpose of superin-
tending their execution. :

To this penitentiary, when compléted, it is the intention

-of Her Majesty’s Governnment, that every female convict
‘on her arrival, without exoeption; sh be sent for a
period of not less than six months. -
. Itis hoped that considerable improvement has of late
taken place in the management and discipline of femsle
oonvict ships. It will be the endeavor ot Her Majesty’s
“Government still farther to improve the reformatory sys-
tem on boatrd, and to continte it, and keep alive the good
feelings which it may have produced, afier the arrival of
the vonvicts on shore. 1 shall, in conjunction with the
8ecretary of State for the Home Department, endeavor to
engage the servioes of competent persons to undertake
the saperintendence of this new establishment, who will
‘be famished with detailed rules for their gniémee and
for the conduct of the penitentiary, ih which we shall
-endeavor, as much as possilile, to surround the convicts
with attendants of their own sex.

I have already stated to {ou the intention of Her Ma-
jesty’s Government to apply to Parliament without delay
-for an amrendment of the Act 2 and 3 W. 4, which has
Jritherto prevented the issuing of tickets of leave to female
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convicts until the expiration of & considerable period of
their sentence. We propose, when that act shall have
been amended, that every female canvict who shall have
conducted herself properly on board ship, and during the
six months of her Imprisonment, shall obtain, not a ticket
of leave in the first 1nstance, but a probation pass, upon
the same prineiples which { have already explained to
you in nce to the male coavicts; that the contract
of service shall be entered into at the penitentiary itself,
with the consent of the convict, and sugﬁa.;:t to the appro-
bation of the governor. It will be expected that in all
cases the employer should be bound to afford to the con-
vict his persou;f protection in removing her to the place
of her service. :

During the whale period of the six months constant
reports will be made, and retained, as to the conduct of
the prisoners; and no prisoner will be allowed the privi-
Jege of a p! ion pass, unless her conduct on the whole
shall have been satisfactory. It may be superfluous for
me to add, that it is intended to re the uval ad~
wance of the females through the stages of probation
pasees and tickets of leave, on the same principles which
are directed to be applied to male convicts ; with the same
inducements to good conduct, and similar penalties
attached to bad, durinﬁ each stage of the process.

It is hoped, and believed, that by regulations such as I
have described, an incentive togood ¢onduct will be held
out to the convict from the very first, in the hope not only
of escaping from the coercion of prison discipline, but in
that, wlil)ieh she can bardly have in any case under the
present sytem, of redeeming her character, and being re-
admitted, after a graduated system of proi;mion, into re-
spectable and virtuous society.

We hope also, that the knowledge of these precautions
on the part of the government will tend materially to di-
minish the reluctance of respectable colonists to engage
the services of female convicts; a reluctance which it is
obvious, on the present system, nothing but absolute ne-
cessity can overcome on the part of any persons with
whom it can be desirable to place the convicts. We are
the rather led to indulge thie hope, because we are in-

8
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formed, on the high authority of the late colonial secre-
tary, that there is even now no difficulty in obtaining
employment for females with tickets of leave; and that
the instances are very rare in which tickets of leave have
been again forfeited by females who have been fortunate
enough to obtain them.

However painful may be the condition of those unhappy
women who may now be under going the sentence of trans-
portation, I feel 1t absolutely essential to the hoges of suc-
cessunderthe new system, thatnotransfer shounld take place
from the existing factories to the intended penitentiary; at
the same time, [ am very anxious that the inmates of the
former should not be left in their present hopeless condi-
tion; and I have therefore to instruct you to cause imme-
diate inquir{l to be made into the present state of the
factories both at Hobart Town and at Launceston, and to
endeavor to ascertain the practicability, even in their
present crowded condition, of improving the classifica-
tion, and effecting a more complete separation between
those who may seem wholly irreclaimable and those of
whom better hoges may be entertained. You will be
authorized to hold out to the latter and even to the former,
the hope, that when the law allows it, probation passes,
the nature of which !ou will cause to be explamed to
them, may be granted to them, but that such indulgence,
and still more the higher one of tickets of leave, will be
dependent wholly on their conduct, and on their ability,
consequent on such conduct, to obtain employment.

If you shall succeed by these means in diminishing the
existing sressure on the factories, you will endeavor, by
improved arrangements, to make them, what I fear tiley
are not now in any degree, places at once of punishment,
of employment, and of reformation ; and you will con-
stantly bear in your own mind, and endeavor to impress
on those of the convicts, that while the degradation of
assignment is finally put an end to, the privilege of em-
ployment in private service can only be the consequence,
the reward, and the encouragement of good conduct.

When the new system shall be in operation, it is to be
understood that the penitentiary about to be built is to be
devoted exclusively to the newly arrived; that the places
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of punishment will be the factories; and that those who
having obtained probation passes, or tickets of leave, will,
if they forfeit them, be returned, not to the penitentiary,
but to the severer discipline of the factory ; for the regula-
tion pdf which, in such a sense, it will be necessary to
provide. i

Under the system which we propose, it is calculated
that six hundred females annu ma{ be expected to
Kasa through a penitentiary capable of containing four

undred at one time; and should it happily succeed, as,
with God’s ble:!sinﬁi we may reasonably hope that it may,
the government will act on the principle of can{ing into
effect, almost universally, the sentence of female trans-
portation, in-the belief that by so doing, under proper
restrictions, they will be conferring a benefit on the co-
lony, at the same time that they give to the convicts
themselves the best grospect of regaining character and
station, both of which in this country would be merely
hopeless, and, 1 fear, at present even more so in Van
Diemen’s Land.

I have not entered in this dispatch into minute details.
I have rather desired to put you fully in possession of the
views and intentions of Her Majesty’s Government asto a

stem which cannot be brought into immediate opera-
tion, but for the adoption of which it is desirable that im-
mediate p! ion should be made; and I feel assured
that the vital importance of the subject will render it quite
unnecessary for meto commend it to your immediate and
anxious attention.

1 have, &c.

(Signed) STANLEY.

FINIS.
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ADVERTISEMENT.

N ——

Unper the title of “Small Books on Great Sub-
jects,” there has lately appeared in London a series
of works which have attracted much attention from
their originality, strength, and conciseness. Not-
withstanding their very high price, they have com-
manded a large circulation in ‘England, while that
cause has limited the demand in this country. In
placing them, therefore, before the American public
in a neat form, and at the very low price of twenty-
five cents each, the American publishers hope to
meet with an extended sale. To show the wide
circle of interesting subjects embraced by this series,

a list is appended of the works already published.—

Others are promised of equal attractiveness.
.

SMALL BOOKS ON GREAT SUBJECTS,

TO BE PUBLISHED BY
LEA & BLANCHARD.

No. I —Philosophical Theories and Philosophical Experience. (Second
Edition) (Now Ready.) N
No. I1.— On the Counection between Physiology and Intellectual Sci-
ence. (Second Edition) (Now Ready.) X
No. 1 —On Man's Power over Himself to Prevent or Control Insanity.

No.IV.—An Introd to Practical Organic Ch ry.

No. V.—A Brief View of Greek Philosophy up to the Age of Pericles.

No. VI.— A Brief View of Greek Philosophy from the age of Socrates
to the Coming of Christ.

No. VII.—Christian Dectrine and Practice in the Second Century.
No_VIIL—An Exposition of Vulgar and Common Errors, adapted to the
Year of Grace MDCCCXLV. v '
No. IX — An Introduction to Vegetable Physiology, with Reference o

the Works of De Candolle, Lindley. &c.
No X.—Outhe Principles of Crimnal Law. (Now Ready.)
No. XI.—Christian Sccis in the Nineteenth Cenury,
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